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COMMERCE, JUSTICE, SCIENCE, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
2011

TUESDAY, MARCH 16, 2010.

DEPARTMENT OF JUSTICE FY2011 BUDGET OVERVIEW
WITNESS

HON. ERIC H. HOLDER, JR., ATTORNEY GENERAL OF THE UNITED
STATES

OPENING STATEMENT OF CHAIRMAN MOLLOHAN

Mr. MOLLOHAN. Mr. Attorney General, welcome to the hearing
this afternoon, and welcome to everyone to this afternoon’s hearing
on the Department of Justice and its fiscal year 2011 budget re-
quest. Our witness this afternoon is the Honorable Eric Holder, At-
torney General. Thank you for appearing today, Mr. Attorney Gen-
eral. We appreciate it.

I would like to start off by recognizing just a few of the numerous
positive developments we have seen at the Department of Justice
over the last year. Under your leadership, the Department has
shown a renewed commitment to its criminal enforcement mis-
sions, including international organized crime, drug trafficking,
and civil rights.

You have placed a new emphasis on funding effective state and
local grant programs, including the COPS hiring program, which
saved or created nearly 5,000 jobs through the stimulus provided
by this Committee last year.

We have also seen a new and fairly comprehensive commitment
by the Department of Justice to begin addressing the truly deplor-
able law enforcement situation in Indian Country. This commit-
ment is reflected in your budget request, which has Indian Country
increases almost across the board, and we certainly welcome that,
as we initiated such investments in this very Committee last year.

Finally, I have been pleased to see that violent crime rates have
continued to decrease over the past two years despite significant
economic distress that seemed likely to produce the opposite result.
To the extent that the Department of Justice is a national law en-
forcement leader, you share in that success along with your state
and local partners.

While we enjoy and appreciate the successes, Mr. Attorney Gen-
eral, the Department also has its share of challenges. One of the
most visible of these challenges is the enormous and growing work-
load of white-collar crime cases. Your current load of mortgage, se-
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curities, and government fraud cases covers billions and billions of
dollars of realized losses, and you have only just started to scratch
the surface.

Another looming issue is the burgeoning federal inmate popu-
lation, which is increasingly outstripping the capacity of our prison
system.

Perhaps you have had no greater challenge since arriving at the
Department of Justice than working to fulfill the President’s com-
mitment to close the detention facilities at Guantanamo Bay. The
process of closing Guantanamo actually began under President
Bush. He worked to reduce the detainee population by more than
500 detainees, all without involvement by the Congress, and with-
out any publicly discernible process for choosing whom to release
and under what terms.

This Administration replaced that ad hoc system with a formal-
ized, consistent process for reviewing each detainee and deter-
mining the safest, most appropriate disposition for him.

Your system ensures that the Government’s military, intel-
ligence, law enforcement, homeland security, and diplomatic com-
munities have reviewed each case and come to agreement on each
outcome.

I think having such a system that we can sit here and discuss
today, in a way that we never could have under an ad hoc process,
is an achievement in its own right. While reasonable people might
disagree about some of the specific outcomes your system produced,
I don’t think anyone should dispute that the system itself was well
reasoned and had integrity.

Your process ultimately produced recommendations to bring a
small number of Guantanamo detainees here to the U.S. for pros-
ecution. Those recommendations have generated an enormous
amount of debate and engendered an entrenched opposition that
would like to limit detainee prosecutions exclusively to the military
commission system.

I support the reformed military commission process and believe
that there are times when a commission may be the only appro-
priate forum based on considerations like admissibility of evidence
or the need to protect intelligence sources and methods. But there
are equally valid reasons why an Article III or civilian court may
be just as necessary and just as appropriate. Article III trials can
be significantly shorter, given their broader authority to accept
guilty pleas. Some of our allies will not cooperate with our prosecu-
tion efforts outside of the civilian system. Some cases present legal
or operational issues that require the accumulated legal precedents
and rules of courtroom procedure that have developed over hun-
dreds of years in the Article III courts.

These are things that the relatively new military commission
system, no matter how valuable, simply cannot provide right now.

For these reasons, I think it would be a mistake to categorically
deny you access to the civilian system, especially in light of its es-
tablished track record of success in terrorism prosecutions.

Let us not forget that the Article III system has safely and effec-
tively tried and convicted hundreds of terrorists. Today there are
more than 300 international or domestic terrorists incarcerated in
civilian prison facilities.
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The military commission system, by way of comparison, has pro-
duced three prosecutions, two of which came from guilty pleas.

I think the results speak for themselves. Officials from the
former administration also support the civilian trial option and be-
lieve that precluding civilian trials out of hand is a dangerous pro-
posal. The decision about whether to try a case in a civilian court
is best left to the Department of Justice to determine, void of poli-
tics, just as was done in the previous administration.

I am sure that we will be discussing these issues in detail
throughout the afternoon. There is also a lot of interest on all sides
about the final venue determination for the 9/11 trials, which I un-
derstand is still under consideration. We really can’t discuss the
merits of the venue until it has been determined, but I would like
to give you an opportunity to explain to us the underlying criteria
that are being used to make forum and venue determinations for
the Article III and military courts so that we can understand the
considerations and constraints that are involved in that process.

In a moment we will have you provide an oral summary of your
testimony, Mr. Attorney General. Your written statement, of
course, will be made a part of the record.

But before we do that, however, I would like to turn to the Sub-
committee’s Ranking Member, Mr. Wolf, for any opening remarks
that he would like to make.

OPENING STATEMENT OF MR. WOLF

Mr. WoLF. Thank you, Mr. Chairman. Mr. Attorney General, we
welcome you to Committee, we look forward to your testimony.
Thank you.

Mr. MOLLOHAN. Mr. Attorney General.

TESTIMONY OF ATTORNEY GENERAL HOLDER

Mr. HOLDER. Good afternoon, Chairman Mollohan, Ranking
Member Wolf, and distinguished members of the Subcommittee.

Today it is my privilege to discuss the President’s Department of
Justice budget for fiscal year 2011, and to provide an update on the
Justice Department’s progress, top priorities, and future plans.

But first let me thank you for your ongoing support of the De-
partment’s work and your recognition of its essential role in pro-
tecting our Nation’s people, as well as our highest principles.

When I met with this Subcommittee last April, I pledged that
under my leadership the Justice Department would vigorously pur-
sue a specific and critical set of objectives—combating terrorism,
fighting crime, and enforcing our laws in a neutral and in a non-
partisan way—and reinvigorate the Department’s commitment to
integrity, transparency, and results.

I believe we are on the right path to achieving these goals. Al-
though unprecedented challenges and new demands have emerged,
our key priorities remain clear, and ensuring the safety of the
American people continues to be our paramount responsibility.

Over the last year, we have enhanced our national security pro-
grams and capabilities. We have also strengthened efforts to pro-
tect our environment, as well as our most vulnerable communities.
We have reinvigorated our mission to safeguard civil rights in our
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workplaces, our housing markets, our voting booths, as well as our
border areas. And as part of our focus on securing our economy and
combating mortgage and financial fraud, the Department is now
spearheading the Financial Fraud Enforcement Task Force that
President Obama launched last year.

The President’s budget request of $29 billion demonstrates a
strong commitment to the Justice Department’s key priorities. Now
let me assure you that in distributing and using these funds we
will think carefully and we will think strategically and we will act
to ensure accountability as well as transparency.

As you have seen, the President’s budget requests $300 million
in program increases to help strengthen national security and to
counter the threat of terrorism. These resources will enable us to
expand on the progress that we have made in the last year. Due
to the vigilance of our law enforcement and intelligence agencies,
we have succeeded in identifying and averting plots against the
Nation, some known to the public, many not, including one of the
most serious threats since September the 11th of 2001. A few
weeks ago Najibullah Zazi, the mastermind behind a plot to bomb
New York City’s subway system, pleaded guilty to three criminal
charges. Four others have also been charged as a result of our in-
vestigation. This attempted attack on our homeland, on our most
populated city, was real, it was in motion, and it would have been
deadly. But because of careful analysis by our intelligence agents
and prompt actions by law enforcement, we were able to thwart a
potential disaster as we have repeatedly done over the last year.

Just last month, again in New York City, Aafia Siddiqui, a
United States trained Pakistani physicist, was convicted of at-
tempted murder and armed assault. She had shown a clear intent
to kill Americans, and at the time of her arrest possessed docu-
ments that referred to a “mass casualty attack” and listed specific
locations, including the Empire State Building, the Statue of Lib-
erty, and the Brooklyn Bridge.

And last week in Philadelphia, an American citizen was charged
with conspiring to provide material support to terrorists and to
commit murder overseas.

Now these recent cases remind us that terrorists’ methods are
evolving, as are the types of individuals involved in terrorist activi-
ties. We face a serious, capable, and determined enemy in the war
that we are fighting. This underscores why the Justice Department
must have the capacity to respond effectively and to respond quick-
ly, and our actions over the past year, I believe, provide evidence
that we are making significant advancements in combating these
threats.

Now despite this recent progress, however, we cannot become
complacent, and we must not, and we will not, lose focus in our ef-
forts to bring terrorists to justice.

Now, I realize that there are different views on how best to ap-
proach this work. This is a very legitimate and robust conversation
that we should have about it, but we cannot allow the politics of
fear to drive us apart. Facts, facts, not fear, must be the basis of
all our discussions. Now, more than ever, the American people de-
serve this.
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Again, we are at war and we must use every instrument in our
power, including the full scope of our military, law enforcement, in-
telligence, and diplomatic capabilities to win this war, but in the
pursuit of victory we must not turn our backs on what has made
our Nation an example to all the world.

Today our challenge is not only to remain safe, but also to be
true to our heritage, true to our principles, and true to our best
selves. This is the Justice Department’s most urgent and most es-
sential work.

Once again, I thank you again for supporting us. I look forward
to continue to work with this Subcommittee and also with Con-
1glress, and I would be glad to answer any questions that you might

ave.

[The information follows:]
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STATEMENT OF ERIC H. HOLDER JR.
ATTORNEY GENERAL OF THE UNITED STATES
BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES

COMMITTEE ON APPROPRIATIONS
SUBCOMMITTEE ON COMMERCE, JUSTICE, SCIENCE, AND RELATED
AGENCIES

MARCH 16, 2010

Good afternoon Chairman Mollohan, Ranking Member Wolf, and Members of the
Subcommittee. Thank you for the opportunity to meet with you today to discuss the
President’s Fiscal Year (FY) 2011 Budget for the U.S. Department of Justice
(Department) and the Department’s key priorities. I look forward to your continued
support and appreciate your recognition of the Department’s mission and the important
work that we do.

When I appeared before this subcommittee in April of 2009, I set forth several goals
for the Department: to protect the security of the American people, restore the integrity of
the Department of Justice, and reinvigorate the Department’s traditional missions. Most
importantly, | made a commitment to make decisions based on the facts and the law,
regardless of politics.

Almost one year later, we are a Department that is absorbed in the challenges that face
us, committed to the promises that I made to this Committee and the President’s
commitment to the American people.

The President’s FY 2011 Budget request for the Department of Justice is $29.2 billion.
The Budget addresses key priorities ranging from national security and crime-fighting
programs in the Federal Bureau of Investigation (FBI) and other DOJ components, to
programs that address public safety needs in Indian Country and programs that combat
financial fraud. The Budget also puts more police officers on the beat by funding the
Community Oriented Policing Services (COPS) hiring program and provides vital
support for innovative state and local law enforcement efforts. The President’s Budget
request demonstrates a strong commitment to protecting America and ensuring the safety,
security, and rights of its citizens. The Budget provides the Department with the means
necessary to protect our national security, bolster our traditional law enforcement
missions, and prevent and reduce crime in tandem with our state, local, tribal and
community partners. We have an obligation to protect our country in smart, reliable
ways at the Federal, state, local and tribal levels. We will be aggressive in our fight
against global terrorism while maintaining our collective responsibilities in fighting crime
and enforcing civil rights and the rule of law.
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Strengthen National Security

The Budget requests $300.6 million in program incrcases to help strengthen national
security and counter the threat of terrorism. The request includes $219.3 million in
increases for the FBI and $7.8 million in increases for the National Security Division

(NSD).

We are working day and night to protect the American people. Due to the vigilance of
our law enforcement and intelligence agencies, we have uncovered and averted a number
of serious threats to domestic and international security. Recent arrests in New York,
Chicago, Springfield, Dallas and, just last week, in Philadelphia are evidence of our
success in identifying nascent plots and stopping would-be attackers before they strike.

One of the most serious terrorist threats to our nation since September 11, 2001, was
the attempted attack by Najibullah Zazi, who recently pled guilty to three criminal
charges in connection with a plan to bomb the Manhattan subway lines in September
2009. In addition to Zazi, four others have been charged in connection with this plot.
Were it not for the combined efforts of the law enforcement and intelligence
communities, it could have been devastating. This attempted attack on our homeland was
real, it was in motion, and it would have been deadly. We were able to thwart this plot
because of careful analysis by our intelligence agents and prompt actions by law
cnforcement.

Aggressive Pursuit of Financial Fraud

As we reinvigorate our traditional law enforcement mission, the Department has
placed a distinct focus on financial crimes. The Justice Department is waging an
aggressive cffort against financial fraud and market manipulation. The President’'s FY
2011 Budget requests an increase of $234.6 million to restore confidence in our markets,
protect the federal treasury and defend the interests of the U.S. Government. The
Department’s efforts to aggressively pursue traditional law enforcement and litigation
activities ranging from mortgagc fraud, corporate fraud and other economic crimes, to
other mission-critical activities that support the overall functioning and efficiency of the
Dcpartment will continue.

In addition, the Department of Health and Human Services (HHS) requests an increase
of $60.2 million specifically for DOJ components involved in the investigation and
litigation of health carc fraud cases. This increase will further the efforts of the Health
Care Fraud Prevention and Enforcement Action Team (HEAT) initiative.

The Department’s improved ability to collect debts, enforce tax laws and prosecute
fraud will likely maximize the benefits of the Federal Government’s investment of
resources through the American Recovery and Reinvestment Act of 2009. The 2011
request will continue to enhance the Department’s efforts to help protect American savers
and invcstors, the national financial market, and the U.S. Treasury.
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Reduce Violent Crime and Drug Trafficking

Violent crime and drug trafficking continue to demand a significant federal response.
Whereas, violent crime has not increased in recent years, helping to ensure that regional
street gangs do not evolve into or increase their involvement with national and
international gangs and drug trafficking organizations is an increasing cause for concern.
The Department requires resources to meet unique challenges through its prosecutor-led,
intelligence-driven strategy to address the interrelated threats of violent crime and drug
trafficking. This Budget requests an increase of $121.9 million to reduce the threat,
incidence and prevalence of violent crime and drug trafficking. For FY 2011, a total of
approximately $5 billion is dedicated to target these problems, including $1 billion for
federal law enforcement to help address violent crime and $4 billion for federal drug
enforcement and prosecution efforts.

We remain committed to eliminating the threat posed by Mexican drug cartels
plaguing our Southwest Border, and will continue to coordinate with the Department of
Homeland Security and international, federal, state and local agencies to ensure that we
effectively and efficiently achieve our mutual goal.

In addition, this Budget supports several programs that are in place to protect the
Southwest Border, including a significant expansion of and investment in the Organized
Crime Drug Enforcement Task Force program, which is the centerpiece of the
Department’s drug enforcement and counternarcotics efforts. The Budget includes
resources for Project Gunrunner, the Bureau of Alcohol, Tobacco, Firearms and
Explosives’ (ATF) Southwest Border Firearms Trafficking Enforcement program, as well
as forensic support for FBI activities in Indian Country. Further, the Budget will expand
operational capabilities at the Drug Enforcement Administration’s (DEA) multi-agency
El Paso Intelligence Center (EPIC) by enlarging the facility to accommodate additional
participating agency personnel and by improving intelligence exploitation abilitics along
the Southwest Border.

In addition, resources to assist DOJ’s state, local and tribal law enforcement partners
combat violent crime and drugs are requested within the Department’s grant programs.

Assist State, Local and Tribal Law Enforcement

The Budget requests a $722.5 million increase for state, local and tribal law
enforcement assistance programs bringing total grant program funding to $3.4 billion.
The Department continues to maintain key partnerships with state, local and tribal
officials and community members. These partnerships include the COPS hiring grant
program, which enables state, Jocal and tribal police agencies to increase the number of
officers available to advance community policing, with a goal to prevent and reduce
crime. In addition, many grant programs are provided through the Office on Violence
Against Women (OVW), such as the Sexual Assault Services program and the Legal
Assistance for Victims program, which provide communities with the opportunity to
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combat sexual assault and other forms of violence against women. Several new programs
are requested in FY 2011 for the Office of Justice Programs (OJP), including the new
Byrne Criminal Justice Innovation program, smart policing, and smart probation
initiatives. The Budget includes funding to continue the implementation of the Adam
Walsh Act of 2006, which established national standards for sex oftender registration and
notification; resources to assist children exposed to violence; and, enhancements to
expand criminal justice research and statistical data gathering efforts.

Protect Civil Rights

Throughout its history, the Department of Justice has helped safeguard the civil rights
of all Americans by targeting discrimination through investigation, litigation, outreach,
technical assistance and training efforts, and by providing guidance to federal, state, local
and tribal agencies. The President and [ have recommitted the Department to performing
this historic role. In FY 2011, we will build on the progress made in FY 2010 to restore
the Department’s unparalleled role in protecting civil and constitutional rights.

The FY 2011 Budget requests an increase of $19.8 million to protect civil rights and
vulnerable populations. This increase will allow the Department to strengthen its focus
on enforcing fair lending and housing laws, preventing employment discrimination,
protecting voting rights, and prosecuting hate crimes. it will also expand resources for
protecting children from exploitation, tracking convicted sex offenders, recovering
missing and abducted children, and combating human trafficking and sex tourism.

Combat International Organized Crime

International organized crime poses unprecedented threats to our country’s national
and economic security. These threats include attempts by organized criminals to exploit
our energy and other strategic sectors, support for terrorists and hostile governments,
orchestration of cyber and intellectual property crimes, and efforts to manipulate our
financial, securities, and commodities markets.

The Budget includes $15 million in program increases that will allow the Department
of lustice to continue implementing the IOC (/nternational Organized Crime) Strategy,
which the Attorney General’s Organized Crime Council adopted in April 2008 to
modernize law enforcement’s approach to international organized crime. This funding
will support a unified strategy to dismantle international crime organizations that have
become exponentially more sophisticated and provide for expansion of the OCDETF
Fusion Center to accommodate the International Organized Crime Intelligence and
Operations Center (I0C-2).

Maintain Prisons, Detention, Parole and Judicial & Courthouse Security
As a result of successful law enforcement policies, the number of criminal suspects

appearing in federal court continues to grow, as does the number of individuals ordered
detained and uitimately incarcerated. The Budget requests $527.5 million in program
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increases that will allow the Bureau of Prisons (BOP), Office of the Federal Detention
Trustee (OFDT), U.S. Parole Commission (USPC) and U.S. Marshals Service (USMS) tc
continue to protect society by confining offenders in the controlled environments of
prisons and contract- or community-based facilities as well as by offering self-
improvement opportunities to offenders that will assist them in becoming law-abiding
citizens and reduce the likelihood of recidivism.

The BOP operates 115 federal prisons and contracts for low security prison beds to
confine more than 215,000 inmates in FY 2010; BOP projects that the federal prison
population will increase by approximately 7.000 inmates in FY 2011. Therefore,
program enhancements included in the FY 2011 Budget provide $523.2 million in new
program funding to support increases in BOP and OFDT operations. These additional
funds will allow OFDT in particular to support an average daily detention population of
approximately 62,100, to increase detention bed space in the Southwest Border region,
and for increased prisoner transportation and medical costs associated with the rise in
average daily detention population.

In addition, these program enhancements increase funding to support Second Chance
Act initiatives and re-entry programs, including expanded re-entry transitional housing,
BOP inmate correctional programs, and the District of Columbia Recidivism Reduction
and Re-entry Enhancement, a new program that will be implemented by the USPC in
FY 2011.

Finally, resources are requested to enhance the law enforcement efforts of the USMS,
primarily their Special Operations Group (SOG), which supports USMS and other
agencies with a rapidly deployable force of tactically trained officers. SOG provides
tactical support for any incident involving the judiciary, district operations and witness
security operations. The President’s Budget also annualizes into the USMS base
additional positions approved in FY 2009 (201 positions) and FY 2010 (700 positions) to
support immigration enforcement, particularly along the Southwest Border.

Enforce Immigration Laws

The Department maintains substantial responsibilities with respect to immigration,
including enforcement, detention, judicial functions, administrative hearings and
litigation, among others. The Department’s Executive Office for Immigration Review
(EOIR) serves as the front-line presence nationwide in immigration matters overseeing
the immigration court and appeals process.

Inrecent years, however, the Department’s resource enhancements have not kept pace
with those received by the various immigration components of DHS. EOIR’s
immigration court caseload continues to increase to unsustainable levels as a result of
DHS” heightened enforcement efforts. The caseload grew 30 percent between FY 2004
and FY 2009 - from 300,000 to 390,000 new matters coming to EOIR for resolution each
year. The number of new cases is expected to exceed 400,000 annually by 2011,
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An additional $11 million requested in 2011 are therefore needed to address the
caseload increases emanating from DHS programs, including the Secure Communities
Initiative and the Criminal Alien Program. These resources are necessary to improve the
current immigration system and to ensure that the nation’s approach to immigration
enforcement is balanced, reasonable, effective, and humane.

Similarly, the Civil Division’s Office of Immigration Litigation (OIL) also plays a
crucial role in upholding the enforcement actions of DHS and EOIR. OIL provides the
government with the best possible defense in district court cases and challenges to
removal orders filed in circuit courts by illegal aliens, many of whom are criminals. As
DHS enforcement activities become more aggressive with the implementation of the
Secure Communities Initiative, OIL can expect many more aliens to petition their
removal decisions in circuit courts. The FY 2011 Budget maintains the current staffing
levels for OIL.

Ensure Public Safety in Indian Country

The Department of Justice is deeply committed to working with tribal governments to
improve public safety in Indian Country.

We are working to put resources in place quickly and efficiently to help American
Indian and Alaska Native communities help themselves. The Budget requests
$448.8 million in total resources to assist Indian Country. It includes funds (provided by
the Department of the Interior) for 45 new FBI agents to support law enforcement efforts
in Indian Country and maintains the increased number of Assistant U.S. Attorneys in
Indian Country that the Department will add in 2010 as a result of the support of
members of this Committee. The President’s FY 2011 Budget provides $67 million
under the COPS Office, $140.7 million under the Office of Justice Programs, and $47.9
million under OVW for tribal initiatives. Within this amount, the President’s Budget
includes a 7 percent set-aside - $42 million — from the COPS hiring program to support
the hiring of tribal law enforcement personnel; a 7 percent set-aside - $139.5 million —
from OJP for Indian Country efforts; and statutory set-asides totaling $42.9 million for
certain OVW programs. These set-asides, combined with numerous Department of
Justice programs designed exclusively for tribal communities result in a total request of
$255.6 million for Department of Justice grant programs in Indian Country.

There are over 56 million acres of Indian Country and more than 560 federally-
recognized Indian tribes. The Major Crimes Act provides federal criminal jurisdiction
over certain specified major crimes if the offender is Indian, while tribal courts retain
jurisdiction for conduct that might constitute a lesser offense. Federal investigation and
prosecution of felonies in Indian Country cannot be deferred to a local jurisdiction and
therefore federal law enforcement is both the first and only avenue of protection for the
victims of these crimes.
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Conclusion

Chairman Mollohan, Ranking Member Wolf, and Members of the Subcommittee, |
want to thank you for this opportunity to discuss the Department’s priorities and detail
new investments sought for FY 2011.

Today 1 have highlighted critical areas that require attention and resources so that the
Department can fulfill its mission to enforce the Nation’s laws and protect our national
security. I hope you will support me in the execution of these worthy efforts. As always,
we are aware that there are tough deeisions and challenges ahead and I look forward to
working with you as we move forward.

Once again, thank you for inviting me here today. Iam pleased to answer any
questions you might have.
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DISPOSITION OF GUANTANAMO DETAINEES

Mr. MOLLOHAN. Thank you, Mr. Attorney General.

I would like to inform the Subcommittee that Mr. Wolf and I will
take 20 minutes at the beginning of our questioning, and the rest
of the Subcommittee on first round will have 10 minutes. That
should get us into a second round, and we will see what kind of
time we have after that. I think that gives each myself and Mr.
Wolf an opportunity to explore questions, and then for the Sub-
committee likewise to have plenty of time to explore follow-up
questions.

So Mr. Attorney General, thank you for your statement.

The President’s executive order on the closure of the detention
facilities at Guantanamo Bay required a review of the status of
each detainee in order to determine whether that detainee should
be transferred, prosecuted, or placed in continuing detention. DOJ
was tasked with coordinating that review. Mr. Attorney General,
which other agencies were involved in making the recommenda-
tions and decisions about which suspects to transfer, which to pros-
ecute, and which to detain?

Mr. HOLDER. Well, in addition to the Department of Justice, the
Department of Defense, the Department of State, the Department
of Homeland Security, the Office of the Director of National Intel-
ligence, as well as the Joint Chiefs of Staff were involved.

Mr. MoLLOHAN. When those agencies actually sat down to make
decisions, after the process that they went through to arrive at
those decisions, were those votes unanimous?

Mr. HOLDER. When the principals of those agencies met to make
final determinations with regard to the disposition of the 240 de-
tainees, all of the decisions were unanimous.

Mr. MOLLOHAN. What were the criteria the task force members
used to inform their recommendations?

Mr. HOLDER. Well, first and foremost, we focused on national se-
curity in deciding if a person could be released and where that per-
son might be transferred. National security was always our pri-
mary concern. We looked at a person’s history, the person’s possi-
bility for future violence, and also had to take into consideration
trying to repatriate certain people, whether or not they could be
transferred to their home countries out of concern that if they went
there they might be abused. So it was a mix of those factors that
led to the decisions that we made.

Mr. MOLLOHAN. Mr. Attorney General, do the detainees have ac-
cess to habeas corpus?

Mr. HOLDER. Yes, they do.

Mr. MOLLOHAN. All of them?

Mr. HOLDER. I don’t think all have filed habeas petitions at this
point, but they certainly have that right.

Mr. MoOLLOHAN. Have some detainees actually filed habeas cor-
pus petitions?

Mr. HOLDER. Some have, and some, as a result of their habeas
petitions, have been released.

Mr. MOLLOHAN. In the last administration, this administration,
or both?
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Mr. HOLDER. I believe that is true with regard to the last admin-
istration as well. I don’t have specific figures, but the habeas proc-
ess has been going on for some time.

Mr. MOLLOHAN. How are you handling those cases?

Mr. HOLDER. We have a dedicated crew of lawyers headed by the
head of our civil division, Tony West. They have tried about 50 ha-
beas cases. We have people coming from around the country, in ad-
dition to Washington, D.C.—Justice Department lawyers and law-
yers from other organizations—to help put these cases together and
then to try them before judges here in the District of Columbia.

DECIDING ON A FORUM FOR PROSECUTIONS

Mr. MOLLOHAN. Mr. Attorney General, deciding between the
military and civilian forums for trial has caused a lot of consterna-
tion in the political community. I know that we have a history with
regard to that through several administrations. Once the task force
that you have just described decided which individuals would be re-
ferred for prosecution, there was a subsequent process set up to
make the charging decisions for each detainee. This process has
been the source of some of the most vigorous Guantanamo-related
debate. There are a significant number of individuals who are op-
posed to even the consideration of holding detainee trials in Article
IIT courts. These individuals advocate for holding any of these
trials in a military commission.

We have held a number of terrorist trials in Article III courts,
have we not? Through various administrations, Democratic and Re-
publican?

Mr. HOLDER. Well, that is true. I mean, your opening remarks
were accurate. There are approximately 300 people or so who are
in our Federal prison system now as a result of their movement
through the Article III system. I believe in the last administration
there were about 150-160 trials or so in the Article III courts.

Mr. MOLLOHAN. It appears that the Administration may be open-
ly considering the possibility of moving the 9/11 trials into a mili-
tary setting. Is that an indication of a change in the Administra-
tion’s overall policy?

Mr. HOLDER. No, I wouldn’t say so. We remain committed to
using all of the tools that we have in trying to win this war, and
that means trying people in Article III courts, and trying people in
military commissions. When I announced my decision to try Khalid
Sheikh Mohammed in an Article III court, on the same day, and
actually during the same announcement, I indicated that five or six
detainees were going to be tried in military commissions. And so
certain cases are more appropriate in Article III courts, and certain
ones in military commissions, and one of the things that this Ad-
ministration wants to retain is the ability to use our discretion to
try these detainees in the appropriate forums.

Mr. MOLLOHAN. Well why should we keep open the option of ci-
vilian Article III prosecution for these terrorist suspects?

Mr. HOLDER. Well, I think one can look at the history of what
we have had in Article III courts. They are tested. We have tried
a number of these cases in Article III courts; they are secure. We
have tried these cases in a safe manner. We have the ability to get
our secret information through the Classified Information Protec-
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tion Act (CIPA). Our allies around the world support us in bringing
these cases in Article III courts. We have the ability to disrupt and
to detain people through the long sentences that we get out of Arti-
cle III courts.

We also have, and I think very significantly, have the oppor-
tunity through the Article III court system to get cooperation from
people who are charged there and who do not want to face either
long sentences or the prospect of serving significant amounts of
time in our super max facilities. We saw from Zazi, from Headley,
from Abdulmutallab, people who cut deals so that they would have
an ability to share information, intelligence that we wanted so that
they could receive some favorable treatment.

And then I think lastly one of the things that you can clearly do
in an Article III court that you cannot so clearly do in a military
commission is accept a guilty plea in a capital case.

Mr. MOLLOHAN. It seems to me, looking at it as a lawyer, that
there are a lot of tools in a civilian court that the court has to man-
age not only the process of the trial, but also the decorum of the
defendant. That seems to be a real concern, that defendants in
these courts will take the opportunity to propagandize.

Mr. HOLDER. That is actually a very good point, Mr. Chairman,
and one I think there is a misperception that somehow or another
if we have a trial in an Article III court this will become a forum
for these defendants to spout their hateful language, their propa-
ganda. And if one compares the way in which these defendants are
treated in military commissions as opposed to Article III courts,
that is anything but the truth.

In the case that I mentioned before involving Siddiqui, she was
in an Article III court in New York City and she was in her trial
for one day. The judge determined that she was a disruptive influ-
ence, that she was trying to disrupt the proceedings, and she was
removed from that courtroom and watched her own trial from out-
side the courtroom.

I think what we have seen, in military commissions certainly
with regard to Khalid Sheikh Mohammed, long speeches about a
whole variety of nonsensical things, but the judges there I think
don’t feel as comfortable in removing or clamping down on a de-
fendant who is trying to do that.

Mr. MoLLOHAN. Who is involved, Mr. Attorney General, in the
process of deciding which detainees will be tried in a civilian court
and which might be tried in a military commission?

Mr. HOLDER. It is ultimately my decision in consultation with the
Secretary of Defense. We have a protocol that we have put together
and that we use because these are national security determina-
tions. The President is consulted as well. But there is, as I said,
a protocol that has been worked on and that the Secretary of De-
fense and I apply in making determinations. The decision is ulti-
mately mine, but as I said, it also involves consultation with the
President.

Mr. MOLLOHAN. You may have already touched on this, but I
would like for you to elaborate because I think it is important for
the Committee and it is important for the overall debate. There
must be circumstances where the criteria you use suggests a mili-
tary commission would be the best forum. Could you elaborate on
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that a little bit? What is going through your mind? What are the
criteria being used as these decisions are being made, ultimately
by you?

Mr. HOLDER. Well on the same day that I announced the decision
to try Khalid Sheikh Mohammed in an Article III court in New
York, I made the determination that a man named Nashiri would
be tried in a military commission. He is one of the people respon-
sible for the bombing of the USS Cole. A military target was in-
volved, the casualties were brave sailors, military men, and that is
one of the distinctions that we made.

There are rules of evidence that exist in the military commis-
sions that are more favorable towards the acceptance of hearsay
evidence. You have to look at these cases individually, and on a
case-by-case determination, make the decision as to where the case
can be best tried. And it doesn’t mean that you are being unfair,
I think, to the defendant, you are simply looking at the forum that
really best suits the particular facts of each case. And military com-
missions certainly play a role with the modifications, the amend-
ments, that were done to the military commissions a couple of
years ago. I think those are fine places in which these cases can
actually be tried.

Mr. MOLLOHAN. What about the question of national security
concerns? Does that enter into these decisions?

Mr. HOLDER. Yes although I think not to the degree that some
of the critics of my earlier decision have indicated. Concerns about
the leaking of information, the protection of national security secret
sources and methods can be equally accomplished in Article III
courts as they can in military commissions. In fact, the system that
is in place in the military commissions to protect secrets is actually
based on CIPA, the Act Classified Information Protection, which
has been in effect for an extended period of time in the Article III
system.

Mr. MoLLOHAN. How do you respond to the argument that hold-
ing trials in a civilian court will give detainees that public forum?
You really have already spoken to that, but do you have anything
else to add on that? That has been a really major criticism. Not
only protecting against an outburst, but also the security aspects
of trying in an Article III court.

Mr. HOLDER. Well I mean, as I said, there are Article III judges
who are familiar with disruptive defendants, not only in a ter-
rorism context, but in other cases as well. Article III judges are
used to dealing with people like this and know how to deal with
them. And as I said, I look back to that very recent case that con-
cluded two or three weeks ago in New York. The defendant there
was appropriately treated given the way in which she conducted
herself during her trial.

Mr. MOLLOHAN. What about the concerns of Members of Con-
gress about disruption to their communities, and even the safety of
the };ZOI}?I'tS holding such trials in local communities? Can you speak
to that?

Mr. HOLDER. Well, I can understand how people would ask those
questions, and I think my answer to that would be to look at his-
tory and look at the way in which these cases have been conducted
safely, without incident to neighborhoods and communities that
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surround the courthouses where these cases have been held. We
tried Mr. Moussaoui in the eastern district of Virginia just across
the river—I think in Mr. Moran’s district or close to Mr. Wolf’s dis-
trict. We have tried cases of this nature in all parts of our country,
always without incident because of the experience that we have,
the training that our Marshals Service goes through—the work
that they do with their state and local partners to prepare for these
trials. It sometimes involves the closing of streets and sometimes
causes disruptions, but at the end of the day, these cases have al-
ways been held in a safe manner.

Mr. MOLLOHAN. Finally, Attorney General Holder, there is the
concern or the argument made that holding trials in civilian courts
somehow affords detainees too many rights. As a lawyer, I have al-
ways wondered about those arguments, but I would like very much
to hear you speak to that concern.

Mr. HOLDER. Well, I am really glad you asked me that question,
because that is one that tends to get my blood boiling. The notion
that a defendant in an Article III court is somehow being treated
in an inappropriate, special way, that he is being coddled is any-
thing but the truth. A person charged with murder, many of these
defendants are, these defendants charged with murder are treated
just like any other murder defendant would be. The comparison
that they are getting more rights than the average American cit-
izen is not an apt one. The question is, are they being treated as
murderers would be treated? And the answer to that question is
yes. They have the same rights that a Charles Manson would have,
or any other kind of mass murderer. Those are the comparisons
that people should be making when trying to make the determina-
tion about how terrorists are being treated and not compare them
to average citizens who create no harm, and who have committed
no crimes.

Mr. MOLLOHAN. Is it true, and I have heard this argument in
counter to that concern, that defendants in military tribunals,
many of whom are our service personnel, that the rights are
skewed in favor of the defendants in a military commission envi-
ronment? Is that correct or incorrect?

Mr. HOLDER. I am not sure I would say that they are skewed to-
ward the defendant. I think that one of the things you do find,
though, is that because of the lack of familiarity with these kinds
of cases, there is a greater comfort in the Article III setting to be
more, I don’t know if aggressive is the right word, but to be more
strict in interacting with defendants than you perhaps see in the
military commission setting. Which, again, is not to say that you
cannot try successfully and appropriately these matters in military
commissions.

BUDGET REQUEST FOR HOLDING CIVILIAN TERRORIST TRIALS

Mr. MoLLOHAN. Mr. Attorney General, with regard to choosing
a specific venue for a civilian trial, your budget request includes
$73 million for the first year costs of holding the 9/11 perpetrators
trial in federal court in the Southern District of New York. Since
the time the budget was finalized you have announced that the
final choice of forum is still under consideration and could theoreti-
cally change. If we accept recent news reports at face value, and
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you have spoken to this, in fact, it appears possible that the 9/11
trials will ultimately be held in a military setting.

When a final determination has been made on a forum for these
trials, will you submit a budget amendment to reflect any new cost
estimates?

Mr. HOLDER. Yes, we would. The money that we have sought for
the potential trials I think would probably be appropriate almost
regardless of where the trial would be held. If, however, we end up
in a venue where the costs are substantially less than what is in-
cluded in our budget, we would come back to this Committee and
seek to amend.

Mr. MOLLOHAN. Another budget we are concerned about is with
regard to prison requirements. Would any such budget amendment
affect your request, which I believe is for $107 million, to acquire
and renovate the prison at Thomson, Illinois? Is your budget re-
quest for the Thomson acquisition and renovation at all contingent
or dependent upon the ultimate disposition of these terrorist trials
and the location of the suspects?

Mr. HOLDER. No, not at all. Our budget requests money to ac-
quire two facilities, one in Berlin, New Hampshire, and one in
Thomson, Illinois. The Bureau of Prisons and the Justice Depart-
ment have a great interest in acquiring these new facilities at a
cost substantially smaller than we would incur if we built these
new facilities, and our interest in Thomson exists irrespective of
whether or not any detainees from Guantanamo ever set foot there.
That is a place that can be used as a, I believe, maximum security
facility, and one that the Bureau of Prisons and the Justice Depart-
ment would like to acquire regardless of what happens with regard
to the detainees at Guantanamo.

Mr. MOLLOHAN. Finally, Mr. Attorney General, is the Adminis-
tration committed to paying for costs that might be imposed on
local communities in any given venue?

Mr. HOLDER. Yes. I think what I said on the day of the an-
nouncement is that the trials of these matters are not local trials.
On September 11th, though the buildings fell in New York, al-
though the Pentagon was hit, and although there was a crash in
Pennsylvania, all of this country was impacted, all of this country
was affected, and these are truly national trials. As a result, it
seems to me that there should be a national responsibility in pay-
ing the bills that these trials would generate. It is unfair that the
local communities wherever these cases might be tried should bear
a disproportionate share for what in essence, as I said, are national
crimes.

Mr. MOLLOHAN. Okay, thank you. Mr. Wolf.

TRIALS OF THE 9/11 PERPETRATORS

Mr. WoLFr. Thank you, Mr. Chairman. Simon and Garfunkel had
this song, the Boxer, and it says man hears what he wants to hear
and disregards the rest, and to a large degree I think there is a
little bit of that taking place here. Without debating all of these
issues I would like to put in the record a number of articles and
position papers by Andy McCarthy and a group of other lawyers
that really go to the heart of a lot of the answers that you have
actually provided.
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The difference of the Khalid Sheikh Mohammed, beheaded Dan-
iel Pearl, mastermind for the 9/11 3,000 people, Moussaoni was in
Alexandria for four years and there was not the patent and Trade-
mark office, there was not the hotel, and so the circumstances are
different.

Secondly, the cost for Khalid Sheikh Mohammed in New York,
if he were there for three years, the figures that we have gotten
from New York City and also the briefing, reimbursement of $206
million a year for the City of New York Police Department. We
have also gotten the briefing in the Marshals Service for the air-
plane they were going to buy and the cars rounding out to about
a billion dollars to try him there. So a little bit of a different kind
of thoughts.

The second thing is there are major differences, and the Adminis-
tration and my good friend the Chairman talk about the process.
To release six people back to Yemen when you are mortaring
Yemen at that very moment, to Al-Qaeda in the Arabian Peninsula
was really a bad idea. We are getting reports that one of them may
have gone back.

Also the Administration released two Somaliland, and I have
been to Somalia, there is no government there, and so to put two
people back into Somalia and back into Al-Qaeda in the Arabian
Peninsula, the government of Yemen controls basically the capital
of Yemen and not much outside.

So we spoke to the White House, without mentioning names, one
day they say we are pushing ahead, and days later when this thing
blew up they said we are going to stop it.

But there were some problems, and I had a problem, and I don’t
want to take too much time of it, but you were going to release sev-
eral Guantanamo Bay people, the Uighurs into our congressional
area, whether it be in my district or adjoining, and your people
came up to my office at this time last year, asked me at a hearing,
please don’t ask the Attorney General Holder that question, and
out of respect, because I thought there could be some consultation
that you were going to—I didn’t ask the question, because I don’t
it is appropriate for members to do a “got you” type thing. We
never asked that and then we got calls from several people in the
Administration at the low level saying they are coming to northern
Virginia here and who is coming.

So there has been a pretty strong difference on a lot of these
issues, and so I will just put a number of things in the record with-
out us debating it.

But I do want the record to show in 1942 in the midst of World
War II German saboteurs arrested in New York and Florida were
arrested by the FBI, but transferred to the military custody for
trial. Franklin Roosevelt rightly treated these agents as war crimi-
nals and not common civilian criminals.

And we are at war, you said that earlier. And I think if you talk
to most of the family members, not every family member, but if you
talk to most of them and you look to a lot of people they believe
that this trial ought to be in a military court.

Now when will you be making a decision on the Khalid Sheikh
Mohammed issue wherever you are going to make the decision,
when do you expect that to come out?
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Mr. HOLDER. I think that we are weeks away from making that
determination. I don’t think we are talking about months. I think
we are probably weeks away.

Mr. WoLF. Okay. On the difference between civilian and military,
the Pentagon as you know very well is a military—it is the center,
the heart beat of the military system in the United States, and
there were military people killed, so you could have used the same
argument with regard to Khalid Sheikh Mohammed to be tried in
a military court as you did in the other one because there were
people wearing the American uniform and it was the Pentagon
where most of our military generals are.

The other thing is, I sent a letter, and we just have a hard time
getting answers from the Administration. There are going to be dif-
ference of opinions, and I think respectful if you ask me—if you call
me I will try to get you anything I can. You ask me a question and
if I don’t have it I am going to get you the answer, and if I can’t
tell you I am going to give you a date when I tell you. And I say
publicly, call me and I will try to cooperate in every way possible.
But we can never get any kind of cooperation. From the Uighur
issue we were not able to get any cooperation.

We got a letter from your department at 11 o’clock last night.
There was nobody in my office at 11 o’clock last night. That is sort
of a got you way to sort of clean the decks before you come up here,
and it is not a very good way.

REINSTITUTING THE 9/11 COMMISSION

I sent a letter back in January asking the Administration to
bring back the 9/11 Commission. Lee Hamilton had expressed sup-
port, I was the author of the Iraq study group, we asked Secretary
Baker and Congressmen Hamilton, they did a great job. I can’t get
an answer. Will the Administration bring back the 9/11 Commis-
sion to take a look at where we are today, what recommendations
were adopted, what ones were not adopted, and what ones were not
adopted by the Congress that should have been adopted and then
go away after six months? But I have had the request in since Jan-
uary 12th and I just can’t get any response. Do you have any
thought? Will the Administration bring back the 9/11 Commission
per my request? And I think Lee Hamilton wants that to happen
too.

Mr. HOLDER. Well, I am not familiar with what the decision
might be by the President, but I think one of the things that
strikes me is that the 9/11 Commission did a great job. It ex-
hausted hearings with a specific set of recommendations. I think
that almost any objective observer can look at that report, compare
those recommendations to where the past Administration was,
where this Administration is, and make a determination.

Mr. WoLF. Correctly though, but they have the expertise, and I
called Congressman Hamilton and he thought it would be a good
idea to come back to six months. Not the whole 9/11 Commission,
but he and the governor of New Jersey to come back and look and
see—because they have the history of what they said and what was
adopted and had whatnot. I think that would make the country
safer. I think it would be a good thing.
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So I guess the answer is you are not sure if they are going to
bring it back.

Mr. HOLDER. Yeah, again, I am not sure from my own perspec-
tive.

Mr. WoLF. Okay. I was just trying to get an answer. If I can’t
get an answer.

Secondly we asked that they put together a “Team B” made up
of Bruce Hoffman and a group of outstanding people, bipartisan,
outside of government to sort of look at the same circumstances to
sort of see where we are, that what we are doing today to fight ter-
rorism is everything that we should be doing. The request was
bring in Bruce Hoffman to head up team B. I can’t get an answer.
Do you know what? Is there anything interest in the Administra-
tion in responding to bringing back a team B approach?

Mr. HOLDER. I have to tell you that again, we have good people,
experienced people who have dedicated their lives to doing the very
things that they are doing in very high-responsibility positions in
the National Security Council in our Armed Forces, and I have
great faith in the decisions that they make. And I am not sure that
outsiders are necessarily needed.
er. WoLr. Well a lot of people think it would be a pretty good
idea.

Thirdly, I asked that the Administration have the TSA adminis-
trator be a set term similar to the director of the FBI, between five
administrators in six years. Any thought about them doing any-
thing with regard to that?

Mr. HOLDER. Well one thing I would certainly call on is for the
Senate to confirm a TSA administrator before we start talking
about limiting the terms.

Mr. WoLF. Well you can certainly confirm this gentleman for the
set term. But we have had five in the last six years, and to bring
a continuity I think director Mueller has done a pretty good job,
and that it is been a pretty good system. And so any thought of
doing that?

Mr. HOLDER. Again, that is not something about which I have
had any conversations with people in the Administration.

THE HIGH VALUE DETAINEE INTERROGATION GROUP

Mr. WoLF. Okay. Lastly, I have asked that the HIG, the high
value interrogation team, be located not where they have gone
which put them away from the National Counter Terrorism Center,
but they be located at the National Counter Terrorism Center. And
I know that comes under you to a certain degree. What is the
thought of the recommendation of made for that? The letter has
been two and a half months there asking that HIG be co-located
at the Counter Terrorism Center so you have the breaking down
of the stove pipes there, they are all together. What about that?

lzl/lr. HoLDER. Well, I mean, the HIG is to be housed at the FBI,
and——

Mr. WoLF. No, the HIG is not at the FBI. The HIG is out in Vir-
ginia. They have signed the lease at a building not near the FBI.
I know where the building is. I have asked that the co-location of
the HIG be with the Counter Terrorism Center directly there with
the Counter Terrorism Center so that there is the exchange of in-
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formation. That is the whole purpose of the center, to break down
the barriers so FBI and CIA are talking to one another.

Since this is your responsibility, what about the recommendation
has been made as you co-locate the HIG at the Counter Terrorism
Center?

Mr. HOLDER. Well, I think the question is not necessarily phys-
ical proximity as much as it is having communication between the
HIG and the variety of governmental entities that it needs to be
in touch with.

Mr. WoLr. Okay. But it is physical proximity, that is the whole
purpose of the Counter Terrorism Center. That is why the walls
were broken down and they put everybody together. That was the
whole purpose of it.

Mr. HOLDER. Right.

Mr. WOLF. Any way. Okay.

Mr. HOLDER. But the HIG, by its nature, draws together people
f{lom other agencies, co-locates them, gets them ready to go out
there.

Mr. WoLF. And that is what the Counter Terrorism Center does,
and that is why they are there. Any way the answer to that is
probably not?

Mr. HOLDER. I think we have co-location. That is what I am try-
ing to say.

Mr. WoOLF. No, they are not. They signed a lease in a building,
which I can tell you about, not near there. And I am asking that
they be located there. You have the DNI there, you have Leiter
there, you have the whole team there, that is where it makes
sense. And everyone that I have talked to off the record thinks it
should be there, and I have made the request that it be there, and
I am just try to go get an answer. Since it comes under you will
you co-locate it and put it there?

Mr. HOLDER. Well, I will certainly take that recommendation
into consideration. But as I said, the fact is that the HIG is a
multi-agency entity, and the fact of its existence means that there
is co-location, wherever the larger entity is actually placed.

Mr. WoLF. Okay. That is probably a maybe, I don’t know.

JOHN ADAMS PROJECT

John Adams project. Over the weekend, the New York Times re-
ported that Department of Justice officials refuse to share CIA con-
cerns in a briefing for the President with regard to the con-
sequences of the ACLU’s John Adams Project which hired photog-
raphers to track down CIA officers, and many who probably live in
my district, and share their photos and personal information with
alleged terrorists at Guantanamo. Is this report accurate? Were the
CLA?concerns included in their briefing to the president? And if not,
why?

Mr. HOLDER. If you are talking about the Washington Times re-
port——

Mr. WoLr. Well, I am talking about the John Adams Project.
Yes, I am talking about that, but the information whereby that was
not put in there as they requested the CIA.

Mr. HoOLDER. Right. Well the Times article is riddled with inac-
curacies. There is only so much I can say about that because there
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is an ongoing investigation into the core of what was at that Times
article.

Mr. WoLF. Okay. I haven’t found much of what you have said
today really in response to the legitimate questions that we are try-
ing to answer. You know in 1998 I came back from Algeria where
175,000 people were killed, and the bombing took place in Nairobi
and Tanzania, and people from my district died.

I put in the bill to set up the National Commission on Terrorism,
the Bremmer Commission, and the Bush Administration ignored it
and so did the Clinton Administration. We are just trying to legiti-
mately ask come questions. With everyone I have asked, there is
not a “yes” or a “no” or “I will do this or we will report to you.”
We just can’t seem—from the Uighurs straight onto the Yemen
straight onto the Somaliland, we just can’t seem to find out any an-
swers.

And with all due respect, Mr. Attorney General, I don’t think you
are served that well when whether it be Republican or Democrat
asking an honest, legitimate, honest, ethical, moral question not
trying to—and I respect you. I am not trying to create a problem,
I am just trying to get to the answer.

You know, 30 people from my district died in the attack on the
Pentagon. Michael Spawn, a CIA employee who was killed, the first
person killed, I went to his funeral out at Arlington Cemetery. He
was from my district. I am just trying to find out. The pilot of the
airplane that went into the Pentagon was from my district. We are
trying to get to work in a bipartisan way to really do what is best
for the country and not in a “got you” way, but to make a difference
to make the country safe. But I haven’t had any answers, and I
can’t get an answer out of your department.

The letter you sent up the other day you said references this let-
ter, this letter, this letter, this letter, this is the answer and there
is no answer. Let me move on.

Mr. HOLDER. Well with all due respect, with regard to the re-
sponses that we have sent up there, there are more letters that you
have sent to us, there are fewer responses that we have sent back,
but I think the responses that we have sent back do, in fact, an-
swer all of the things that are contained in the letters that you
have sent to me.

Mr. WoLFr. Well, with respect, I don’t think that is accurate.
What I will do is I will put my letters in the record at this point
and your two letters in the record and the history can make a
judge as to whether that is accurate.

[Clerks note.—Letters can be found following QFR responses.]

DELAYS IN THE IMPLEMENTATION OF THE PRISON RAPE ELIMINATION
ACT

Congress unanimously passed, it was my bill, with former Sen-
ator Kennedy, the Prison Rape Elimination Act of 2003 in recogni-
tion of the urgent need to address the crisis of sexual abuse in U.S.
correction facilities.

The National Prison Rape Elimination Commission spent more
than five years holding public hearings and drafting recommended
national standards. The law requires that you issue a final rule
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making binding standards by June 23rd of 2010, one year after the
Commission issued its recommendations.

You are not going to make that, and prison rape is a serious
problem, particularly with regard to young people, but anyone, and
I can’t understand why you would have not followed through. We
had the commission, we had the recommendation, we had every-
thing set up. And now what is the status? Will there be a final rul-
ing or what is the status of that?

And lastly the question that troubles me, the budget request for
fiscal year 2011 includes a $10 million reduction in prison rape
elimination related funding leaving just 5 million for efforts to ad-
dress sexual violence in detention. And I think to have a rape of
a person who goes to prison is unacceptable, and Senator Kennedy
had that in, and Bobby Scott and I did, and we expect this to be
implemented now to protect people that are in prison.

Mr. HOLDER. Well, I mean, I share your concerns about the sex-
ual mistreatment of people who go to prison. I was a judge, I sent
people to prison, and I would never want to think that anybody I
sent to prison to serve time would have to deal with the things that
that Commission uncovered.

One of the things that I would note is that the Commission was
given two years in order to make its findings; we were given one
year in which to then implement them. We are doing the best that
we can. I have met with the Commission on, I think, three occa-
sions at this point, I have met with the chairman of that Commis-
sion, Judge Walton. We want to make sure that we get this right
and also follow the dictates of the statute, which says change this
situation, make sure that you eliminate, to the extent that you can,
sexual predator activity in prisons, but not increase the amount of
money that any local jurisdiction has to spend in order do that.

It is not an easy task, and we will not make that one year dead-
line, but we will do this as quickly as we can. And the fact that
we will not make that deadline is not in any way an indication this
is not a problem that we take seriously.

I have experience with this in a way that, you know, others do
not. I have, as I said, sent people to jail, and I know what happens
in our prisons. I know the people who I sent to Lorton before that
facility was closed and what they had to deal with there, and it
weighed on my conscience as a judge, it weighs on my conscience
as Attorney General, and I am determined to try to do this, but to
do it in the right way.

Mr. WoLFr. Well, I helped close down Lorton because of that very,
very reason. But you are reducing your budget for fiscal year 2011
includes a 10 million reduction in the funding for the program,
leaving just 5 million.

So you can say you were a judge and you are interested, but the
reduction sends the wrong message. I mean, you are known by
your budget in essence, and that is sort of the landmark.

Any way, move. Every time, every delay—and if you have been
reading the series of articles that have gone on, prison rape is a
serious problem, and another long delay will mean more people will
face this in prison. And I am disappointed in the fact that you have
reduced the funding for something that you say you are interested
in.
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Well the last question.

Mr. HOLDER. But we have to deal with a deadline that with all
due respect, that I think was artificially short given the fact that
you gave two years to the Commission to do its work and only one
year to the Department to effectuate the findings of that Commis-
sion.

Mr. WOLF. Because the Department drug its heels on this issue
and didn’t want to deal with this issue, so we brought some of the
best minds in to look at this to give them adequate time.

Right now the Department should have enough information to
move ahead. People are being raped in prison every day, every day.
Today by the end of the day someone will be—that will happen to
them, and so to push this off for another year is unacceptable, and
to reduce your funding at the same time.

The last question.

Mr. HOLDER. I will do what the statute says that we have to do,
we will do it right, but let me just say one thing. The degree to
which we measure seriousness, if you want to say it is about
money, I have to wonder, what was it that drove this body to say
you have the responsibility to make these changes, to make sure
these changes occur, and yet it cannot have a cost impact.

When I speak to wardens, when I speak to people who run local
jails, when I speak to people who run state facilities, they look at
me and they say, “Eric, how are we supposed to do this if we are
going to segregate people, build new facilities, and do training, how
are we supposed to do this?” And that is what we are trying to
work out—ways in which we can follow the dictates of the statute
and do something that is going to be meaningful, not something
that is going to simply be, you know, a show thing, something that
is going to have a measurable impact.

Mr. WoLF. I know, you know, but we put the legislation in be-
cause we talked to people that it happened to, and it is not a show
thing, it is a real thing, it is a reality thing. And Senator Kennedy
felt strongly about it, Bobby Scott felt strongly about it, and I feel
strongly about it.

Mr. HOLDER. As do I.

Mr. WOLF. You came up to me last year, you came up and you
said we are working on this and we are going to deal with this. An-
other whole year has gone by.

Any way, I have no more question with regard to that issue. I
yield back.

Mr. HOLDER. Let me just on the record say that I feel as serious
about it as you do, and my comment was only directed at the fact
that you are taking note of a fact that we have reduced our funding
here for that, and I was saying, you know, Congress in saying that
this is something they were serious about, also said you can’t spend
money in order to deal with the problem. That is what the law
says.

Mr. MOLLOHAN. Mr. Schiff.

Mr. ScHIFF. Thank you, Mr. Chairman, and thank you for being
here, Mr. Attorney General.

At the outset I want to tell you how much I appreciate the job
you are doing. I can’t imagine a more difficult time to be Attorney
General.
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Mr. HOLDER. Good timing on my part.

Mr. ScHIFF. Yes. Well having spent six years in the Department,
with the U.S. Attorney’s Office in L.A., I have always had a great
appreciation for the hard work being done in the Department, and
I know it has been a rough decade for the Department, and I think
in addition to all the challenges as a policy matter that you face,
you also have the challenge of turning around morale in a depart-
ment that had, I think, suffered during the last administration,
and been overly politicized during the last administration.

I think your immediate predecessor did a good job in trying to
turn that around, and you are doing a great job in continuing the
rebuilding of the Department, and I appreciate that.

CIVILIAN TERRORISM TRIALS

The issue of how to deal with the detainees, I know, is one of the
most difficult and vexing, and I appreciate the seriousness and
thoughtfulness you have brought to this task. I think in reviewing
case by case, every detainee that is exactly what we should want
to view, and that is exactly what you have been doing. If there
were easy answers to these questions they would have been de-
cided a long time ago, but these are issues of first impression le-
gally and things that we haven’t been challenged with really or
faced in this context ever.

You can say there have been prior cases like the prosecution of
Nazi saboteurs during World War II, but comparing World War II
to the kind of amorphous, countryless, stateless terrorism that we
face now is I think really such a different environment. We are
really comparing apples to oranges. And I appreciate your effort to
tone down the volume, to take the politics out of it.

I despair frankly when I see the Justice Department attacked for
the same thing the last administration did in terms of repatriating
detainees when there were no attacks on the last administration
for doing that or attacks on your department for arresting a sus-
pect or Mirandizing a suspect like the Christmas day bomber when
the shoe bomber was given exactly the same treatment.

That smacks to me of not a policy-driven search for what is the
best approach, but rather a political process, but you have, I think,
done a great job in staying focused on your mission.

I don’t really understand, I think, some of the hyperbole that has
surrounded the detainee issue in the sense that people are arguing
that we should never try another terrorism case in the federal
courts. The Oklahoma City bombers who blew up a federal building
were tried in a civilian court. The people in the Justice Department
then, as the people in the Justice Department now, work night and
day and weekend and all of the above trying to bring these people
to justice and put them away or seek the death penalty. That is
what they should be doing, that is what they are doing. They are
not out there to coddle criminals. And I don’t think we can adopt
a blanket policy of never trying a terrorist in a civilian court. That
would say that all terrorism cases are the same, and of course they
are not.

So I think what we need to do is really what the Department is
doing, and that is looking at each case and asking what is the na-
ture of this case, who is the defendant, where do they come from,
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what was the goal of the attack, where did the evidence derive
from, what is the public purpose to be served by trying it in a pub-
lic civilian forum, a criminal court’s forum, or a military forum?
And those are tough decisions to make, but they can’t be made in
a vacuum, they can’t be made, frankly, by the Congress trying to
decide without the benefit of knowing where the evidence was de-
prived or many other factors about the case.

I mean, I think you have two paradigms. You have the troop who
is arrested in the field, on the field of battle, and the paradigm
there is they get tried in a military forum, if they get tried at all.
They may just get detained as an unlawful belligerent for the dura-
tion of this conflict.

The other paradigm is when you arrest an American citizen on
American soil, and I think that those are sort of the polar oppo-
sites, and even those cases these may not be uniform treatment.
You may decide to try someone arrested on the battlefield in a
courtroom, and you may decide to try an American in a military
setting, but I don’t think one size fits all now, I don’t think it ever
will. And so I appreciate the thoughtfulness you are bringing to
that challenge.

One thing I think we have to recognize is that there is no free
lunch in leaving GITMO the way it is or trying people in military
commissions. As our military leaders have pointed out, GITMO has
been a terrific recruiting tool for Al-Qaeda, and so balanced against
the criticisms that have been raised about incarcerating some of
the GITMO detainees in the United States we have to ask what is
the cost of recruiting another 100 or a another 1000 people to Al-
Qaeda because we still have a GITMO that is the subject of recruit-
ing on Al-Qaeda web sites?

So there is no free lunch. These are all going to be hard deci-
sions, and I appreciate what you are doing.

I am going to raise with you for the moment an important, but
more mundane by comparison, topic and that is DNA.

DNA ANALYSIS BACKLOG

When we last had a chance to talk during your testimony your
goal was to eliminate the backlog by this summer, and I would be
interested to know how that is coming, whether we are still on
track. You were bringing on new technologies to try to collect and
upload into CODIS these samples and do it much quicker. So I
want to ask you where we were on that? I think last year 38 of
the 39 positions were filled, and I would be interested to know if
those are filled and whether further staff increases are necessary
to get to that goal of a zero backlog.

The other related question I wanted to ask is about the technical
review of DNA evidence. There are hundreds of jurisdictions obvi-
ously around the country dealing with backlogs of DNA profiles. In
Los Angeles, LAPD and the sheriff's department have backlogs of
over 7,000 sexual assault kits. Both county and city have
outsourced those kits to private labs that have the staff and equip-
ment to handle that huge number in that amount of time. This has
been partly successful in reducing or eliminating some of these
backlogs, but there is a substantial question about whether there
is a lot of waste in the effort.
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And by that I mean last year I got half a million in funding with
the help of the Chairman so that we could work on the LAPD back-
log. They used it to hire people to do overtime, lab technicians to
do technical review. Now these forensic scientists weren’t testing
the evidence themselves, what they were doing was simply check-
ing the work of other highly-trained scientists at the private labs,
a step that FBI requires before these samples can be uploaded into
CODIS. So you have the samples that may be cleaned up in the
backlog, but before they can be uploaded into CODIS, if the sample
is tested by a private lab, it has to be retested in a government lab.
According to the director there though, there wasn’t a single error
found in a technical review that would have resulted in any correct
data going into CODIS.

So the question that we have been looking into is, is this require-
ment of 100 percent review really desirable? Because it is respon-
sible for a big chunk of delay and a big expense, and if it is not
going to improve the quality, of what goes into CODIS, then you
have got to ask why are we doing it? And even if there was a prob-
lem and a sample got incorrectly loaded into CODIS, you can have
a requirement that before, let us say, there is a match made, before
that is used in any way, if the sample is done by a private lab then
there has to be the technical review.

So if you could address those two subjects, where we are in the
backlog and whether you are amenable to removing that require-
ment, of technical review, that would be great.

Mr. HOLDER. Yeah, I think first with regard to the second thing
that you raised, that we do need to find ways in which we can
make this process as efficient as we can without giving up what the
real value of the tool is, and that is the near scientific certainty of
it. I think your suggestion is actually an interesting one about the
possibility of dealing with those samples that come from private
labs on which we get a hit and then retesting perhaps only those.
That I think is an interesting idea that ought to be considered.

Just kind of looking at the statistical information here, between
2004 and 2009 the Department has provided to the states and
units of local government about $300 million to perform DNA anal-
ysis requested for about 135,000 backlog forensic cases and to build
DNA laboratory capacity, $53.8 million to eliminate existing back-
log of DNA database samples, although 1.6 million DNA database
samples have been analyzed, resulting in more than 15,000 CODIS
hits. We have for fiscal year 2011 a $150 million DNA initiative to
try to deal with the backlog and also deal with ways in which we
can wring out from these very, very promising technology effi-
ciencies.

I think people often times think of DNA as only the thing that
springs people who were unjustly accused of a crime, and it cer-
tainly has had that impact, but it is also a very, very important
law enforcement tool that convicts people who have committed
very, very serious crimes, and so it is something that I think has
to be at the center of what I have come to call an evidence-based
approach to criminal justice, and we have to do it in the right way,
in an efficient way, but this is a good place for us to spend our
money.
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Mr. ScHIFF. Do you know, Mr. Attorney General, if you don’t I
would love it if you could follow up though, are you on track to
eliminate the backlog by the summer of this year? That was the
goal last year. How is that coming, and if we are not on track what
do we need to do to get on track?

Mr. HoLDER. Okay. I do not know if we will have the backlog
eliminated by this summer, but what I will do is get back to you
at the conclusion of the hearing and give you a sense of where we
stand if not by the end of this summer, a sense of when it is we
think we will have that backlog eliminated.

[The information follows:]

STATUS OF ELIMINATING THE BACKLOG OF DNA DATABASE

The FBI is on track to eliminate the DNA backlog associated with Federal Con-
victed Offender Program by September 2010.

Mr. ScHIFF. Thank you. And I also want to express our gratitude
in California and the other border states for the SCAAP funding
in the budget. It has been zeroed out by the last administration,
you put in in excess of 300 million into the program, we of course
would like and will push for more, but we are glad to see that pro-
gram reappear in the Administration’s budget.

Thank you, Mr. Chairman, I yield back.

Mr. MOLLOHAN. Mr. Culberson.

RIGHTS AFFORDED TO DEFENDANTS IN CIVILIAN TRIALS

Mr. CULBERSON. Thank you, Mr. Chairman, and thank you, Mr.
Attorney General, for appearing before us.

In response a moment ago to a question from the Chairman you
said that terrorists have the same rights as Charles Manson, cor-
rect?

Mr. HOLDER. I said that murderers have the same rights as
Charles Manson, and if these people are charged with murder, in
essence, those are the kinds of rights that they would get.

Mr. CULBERSON. And terrorists who have murdered U.S. citizens
and the approach of your Department of Justice is they have the
same rights as Charles Manson.

Mr. HOLDER. In a sense that a murderer has the right to go be-
fore a jury, get the acts that he is charged with proven beyond a
reasonable doubt, yes.

Mr. CULBERSON. So therefore Osama Bin Laden in your opinion
has the same rights as Charles Manson?

Mr. HOLDER. In some ways, I think they are comparable people.

Mr. CULBERSON. That is incredible. This is where the disconnect
between this Administration and your mind set is so completely op-
posite that of where the vast majority of the American people are,
where my constituents and I just have deep seeded a profound phil-
osophical difference with the Obama Administration, the Depart-
ment of Justice, the leadership of this Congress.

This is war. In a time of war we as a Nation have never given
constitutional rights to foreign national, enemy soldiers certainly
captures overseas.

And Senator Lindsey Graham asked you this question, and I
know you have had time to think about it, at the time he asked
the question you couldn’t provide him with an example. Could you
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provide us with an example of when in time of war the United
States has ever granted a foreign national captured on a foreign
battlefield U.S. constitutional rights? Has that ever happened?

Mr. HOLDER. You are dealing with a situation that is different
from anything that we have ever before. Different from anything
that we have ever before. We try to analogize this to wars where
there were people in uniform, where you had signing ceremonies
that ended declarations on battleships in Tokyo Harbor. This is not
the kind of war that we are facing. And though we tried to analo-
gize the tools and analogize the rules, they don’t necessarily apply
the same way.

Mr. CULBERSON. Uh-huh.

Mr. HOLDER. What Osama Bin Laden is responsible for are both,
as I said, and I have consistently said, both acts of war and also
criminal acts. And when I was referring to the Charles Manson
analogy, that was just to talk about the rights that he had within
a courtroom.

Mr. CULBERSON. Uh-huh.

Mr. HOLDER. I understand that we are at war with Al-Qaeda,
and that is why we have 30,000 additional troops in Afghanistan.

Mr. CULBERSON. Right.

Mr. HOLDER. And why we have taken all kinds of other meas-
ures, some of which I can’t talk about, in Pakistan. We are not
fighting this from a law enforcement preventative mode, we are
using law enforcement as one of the tools, but we are also using
military means to defeat this enemy.

Mr. CULBERSON. Which is why you support the Second Circuit
Court’s decision in Padilla that the President lacks the authority
to detain a U.S. citizen as an enemy combatant on U.S. soil.

Mr. HOLDER. That is not clear at this point that the United
States has the ability to, as the President tried to do in that case,
hold incommunicado and without a lawyer an American citizen on
American soil. What that brief said was that there are other tools
that the Executive Branch has, and that it should make use of, in
order to effectuate the neutralization and the incapacitation of that
person as opposed to simply locking them away and not giving
them a lawyer.

Mr. CULBERSON. Right.

Mr. HOLDER. Again, we are talking about American citizens on
American soil.

Mr. CULBERSON. Right. But the key is you said the President has
other tools. The President is the Commander in Chief, and this is
where the profound disconnect comes between where America is
and where you are in this Administration and where this leader-
ship of the Congress is.

Mr. HOLDER. I would disagree with the characterization that
there is a split between America and the leadership of this Admin-
istration.

Mr. CULBERSON. There really is, because you saw it I think in
the Massachusetts election, this was one of the key issues in the
election of Scott Brown, is even the voters of Massachusetts, as lib-
eral and different in their philosophical views as they are from my
constituents in Texas, even the voters in Massachusetts under-
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stand that Osama Bin Laden does not have the same rights as
Charles Manson as you have just stated.

Mr. HOLDER. I said that they only have the same rights within
a courtroom.

Mr. CULBERSON. Right. Well granting Osama Bin Laden the
right to appear in a U.S. courtroom you are clothing Osama bin
Laden with the protections of the U.S. Constitution. That is un-
avoidable, and something that you have skipped right past.

Mr. HOLDER. Let us deal with reality here.

Mr. CULBERSON. And it is giving constitutional rights to enemy
soldiers that is the profound problem, sir.

Mr. HOLDER. We are talking about a hypothetical that will never
occur. The reality is that we will be reading Miranda rights to the
corpse of Osama Bin Laden. He will never appear in an American
courtroom. That is a reality. That is a reality.

Mr. CULBERSON. But it is clearly your position and the position
of this Administration that you believe on a case by case basis, and
your tendency would be to grant constitutional rights to enemy sol-
diers captured on foreign battlefields. Has that ever been done be-
fore in U.S. history at a time of war?

Mr. HOLDER. Well, I assume that you are a supporter of military
commissions, is that correct?

Mr. CULBERSON. Absolutely. In a time of war, yes, sir, I support
what the U.S. Supreme Court affirmed when those German terror-
ists were captured, as Mr. Wolf said, on U.S. soil, they were lead
off on the beaches of Florida and Long Island

Mr. HOLDER. And yet even in those military commissions those
people are given constitutional rights, are they not?

Mr. CULBERSON. Well they are in a military commission not
clothed with all of the protections of the U.S. Constitution, they are
treated by the military as enemy combatants captured at time of
war. And the question is——

Mr. HOLDER. But they are not put up against a wall and shot.
They have the ability to confront those who accuse them. They
have the right to lawyers. They have many of the same constitu-
tional rights.

Mr. CULBERSON. Severely restricted rights, and the military tri-
bunal is the problem. We are at war, and you don’t seem to recog-
nize that we are at war just as though we were at war with the
Germans in World War II, but the people who we're fighting are
such cowards they clothed themselves as women and hide behind
children and hide in mosques as they did in the Gaza Strip, as they
do in attacking us, and it is the President’s responsibility as Com-
mander-in-Chief to protect the country, and the President has
granted great discretion by the U.S. Supreme Court and as Com-
mander-in-Chief deciding when and where to try these people.

It was President Roosevelt’s decision that the German terrorists
be tried in a military tribunal and not given the full protection of
the Constitution. It was President Bush’s decision that foreign na-
tionals captured in foreign battlefields not be tired in civilian court
and given the full protection of the Constitution, because we are at
war. And time lost in interrogating these people means lives lost.
And it is one of the principal reasons actually when you looked at
why Scott Brown won his race it is not only because the people of
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Massachusetts opposed the President’s healthcare plan, but be-
cause this Administration consistently, and here once again today
we now learn that you think Osama Bin Laden should be given the
same rights as Charles Manson in a court of law, and that is just
not acceptable to the people that I represent, to the people of Amer-
ica, and it represents a just profoundly different approach that has
never been done before in the history of the country.

Mr. HOLDER. What we have said and what I have said is that
on a case by case basis you make the determination of where you
can bring the strongest case. Where will I have the greatest chance
of success? There are things that you can do in Article III courts
that you cannot do in military commissions. You cannot have, for
instance, cooperation agreements. That does not exist in a military
commission. We have the ability to incarcerate people for extended
periods of time.

Mr. CULBERSON. Right.

Mr. HOLDER. And one only has to look at what has happened
through the use of the Article III courts over the course of the past
year to see the plots that we have broken up and the intelligence
that we have gathered, which has allowed our military to be more
effective in the field.

Mr. CULBERSON. Yes, sir.

Mr. HOLDER. And that cannot be denied. That cannot be denied.
It is where facts run into everything that you are saying. Facts.

Mr. CULBERSON. Well forgive me, my time is limited and your
perspective—I respect your opinion, but it is one that I profoundly
disagree with, and my constituents and the Nation I think over-
whelming would disagree with you that enemy soldiers captured in
time of war, particularly on foreign battlefields are not going to
be—should not be given the protection of the U.S. Constitution,
that they should be tried as enemy soldiers in military tribunals.
That has been the history in this country, and the goal is to protect
the people of the United States. And you know, your focus has been
on when and where and what rights they should be given.

If I could, I know my time is

Mr. HOLDER. No, my focus is on how they are incapacitated, how
they are disrupted, how they are punished, how they are held ac-
countable. That is my focus. How do we bring these people to jus-
tice. Do I use Article III courts or do I use a military commission?
I have used both in determinations that I have made. We are not
afraid to use military commissions.

PROTECTION OF NATIONAL SECURITY INFORMATION IN CIVILIAN
TRIALS

Mr. CULBERSON. If I could, because my time is limited, forgive
me for interrupting, but a specific example, the Ahmed Ghailani
case, he is being tried in New York. The Obama administration
made the decision to try him as a foreign national in Pakistan, for
the 1998 east Africa bombings. You made the decision to try him
in civilian court. The first thing he did was file a motion to dismiss
on the grounds that he was denied a speedy trial. And on February
24th the District Court ordered the Department to turn over all
documents relating to his detention at Guantanamo that would
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allow the defense to determine whether his detention or his delay
in going to trial was actually based on national security grounds.

And Mr. Chairman, the worry is that of course this information
the Department turns over to him, any of that information they
give to this guy’s lawyer is going to be scanned and broadcast on
the Internet in a nanosecond. Of course it is. It is going to be
broadcast in a nanosecond to our enemies overseas. So you have
handed our enemies at time of war a powerful tool, very powerful
information to use against our men and women in uniform, and
that is one of the main concerns.

Mr. HOLDER. All right. Now let us have a couple of facts here.
There is a statute, the CIPA statute, that would prevent the dis-
semination of the information that you are talking about.

Mr. CULBERSON. You can withhold things on national security
grounds.

Mr. HOLDER. Lawyers have to be cleared, they have to have secu-
rilty clearances. There are all kinds of measures that are put in
place.

With regard to Mr. Ghailani, he is the last of the people charged
in that. The other people who were charged with that crime were
charged by the Bush Administration, where? In civilian court.

Mr. CULBERSON. But in this case you made the decision to try
them in civilian court, he is captured overseas, he is a foreign na-
tional, and the District Court has ordered you to turn over any doc-
uments that would allow the defense to determine whether he was
denied a speedy trial based on national security grounds, and it is
a fact those things can and will be scanned, and can and will be
provided to our enemies overseas.

Mr. HOLDER. That is not a fact. That is speculation on your part
that runs head-on into another bothersome thing called a statute,
the CIPA statute, another fact.

Mr. CULBERSON. But it is the concern that we have.

Mr. MOLLOHAN. Mr. Culberson, you are going to have to——

Mr. CULBERSON. And I appreciate it.

Mr. MOLLOHAN. I don’t want to cut you off because I don’t want
to sound like——

Mr. CULBERSON. I have gone long.

Mr. MOLLOHAN. Excuse me.

Mr. CULBERSON. Sorry.

Mr. MOLLOHAN. Thank you. It is one thing to interrupt the wit-
ness,dand another thing to interrupt me. You will have another
round.

Mr. CULBERSON. Thank you.

Mr. MOLLOHAN. But you have gone over your time. I don’t want
to appear like we are cutting this off.

Mr. CULBERSON. Thank you, sir.

Mr. MOLLOHAN. But you will have another round.

Mr. CULBERSON. Thank you.

Mr. MoLLOHAN. Mr. Fattah.

Mr. FATTAH. Thank you, Mr. Chairman.

USE OF THE CIVILIAN TRIAL SYSTEM TO REINFORCE THE RULE OF LAW

Mr. Attorney General, let me welcome you to the Committee, and
rather than kind of go back over some of the territory that has al-
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ready been over, let me just try to see if we can resurrect some of
the context of all this.

Now President Reagan and President Bush, the first Bush, they
criticized on behalf of our country China for instance for locking
people up, not having trial, secret charges, secret evidence, they
said that this was not appropriate in a civilized world. And Newt
Gingrich was before the Congress and I asked him post 9/11, you
know, what is the rule of law? You know, because you hear my col-
leagues, they are basically saying look, if you grab somebody, you
kind of think they are a problem, put them in a place over in
Guantanamo and that is it, let us throw the key away. And the
question really becomes is how does our Nation, how should we be-
have in the context of trying to promote to the rest of the world
the rule of law? Would it be impossible for a president of the
United States, a Ronald Reagan, a George Bush, to criticize China
in thg same context today given the activities over the last eight
years?

Mr. HOLDER. I wouldn’t equate what the prior administration
has done with—certainly what we know about what the Chinese
have done, and yet I think back to my confirmation hearing and
what Senator Graham said, and I think it is profound. He said that
what we decide to do in dealing with these terrorists says more
about us than it does about them. And we have a great tradition,
and we have great systems that have been shown to work. People
look at the United States and our legal system, and it is held out
as the gold standard. I have great faith in the abilities of our
judges, the people who serve as jurors, the people who are respon-
sible for the protection of people who are involved in trials, to han-
dle these matters in a way that we always have.

Mr. FATTAH. Well, I do too, and I have said this before, you
know, in terms of this manner of whether someone should have a
trial in New York City who killed 3,000 people almost on 9/11. You
know, if someone had killed so many Philadelphians we would
want—we would expect that there would be an opportunity for jus-
tice to be done, and for the community there to be able to partici-
pate in a trial and for the families to be, you know, now so

Mr. HOLDER. If I could just interrupt. There actually is a federal
statute that says that the trial has to be held in the place where
the murders occurred in a capital case.

Mr. FATTAH. If he could live long enough to get to trial in Phila-
delphia we would expect for him to come to trial in Philadelphia.

So the idea that we can take 18, 19 year old kids, drop them on
some mountain in Afghanistan in the middle of the dark, is that
we are too cowardly to have a trial with all the protections that are
afforded. You know, we have the military, we got the police. We
can’t put somebody on trial. I mean unless they are Superman or
something.

I think it doesn’t befit a great Nation to hesitate or equivocate
on the question of, you know, following our own laws and the im-
pulse to justice.

So in this selective amnesia of my colleagues, you know, we saw
the past Attorney General of the Justice Department prosecute a
CIA employee for harming a prisoner who was suspected of ter-
rorism. There was no complaints, there was no suggestions that
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this was hurting the morale of the CIA. You come along you say
you want to review these cases. You haven’t put anyone on trial,
you haven’t charged anyone at the CIA, except you have been at-
tacked.

This Administration, as you point out, following the same—in the
same case, trying the last perpetrator in a civilian court, they
didn’t criticize the others who have been tried in civilian court by
the Bush Administration, so it is all politics, and it is such unfortu-
nate that we have American citizens who have lost their lives, we
have young men and women who are risking their lives, and that
here in the Congress we can’t rise above our own politics. It is un-
fortunate, and it is an unfortunate day, but we still have to persist.

And I think that I would just want to say to you as you go for-
ward that this Committee, and I know that the Chairman, we want
to be as helpful as we can in terms of making sure you have the
resources. We had a young presidency, and in that young presi-
dency of George Bush the second go around we had an attack.
Thousands of Americans died. What the minority party did was we
united with the majority and we worked together to protect the
country.

Now we got a young presidency. We have a failed attack on
Christmas day, and what does the minority party do? They attack
the President and they attack this Administration. It is a reversal
of responsibility, and I would just hope that my colleagues at some
point would be able to put their petty politics aside and be able to
work in the best interest of our country.

Thank you.

Mr. MoLLOHAN. Mr. Honda.

Mr. HONDA. Thank you, Mr. Chairman, and welcome.

Before I start I just want to thank you for your service to this
country, and certainly as a third generation Japanese American
who went through internment, and this country set aside our Con-
stitution. I place my confidence in your ability to fulfill the laws of
this country, and so for I am very appreciative for your service.

2010 CENSUS

You know, the census is one of our most important civic respon-
sibilities, it is under way now, and historically some population
groups are more reluctant to respond because they are fearful that
government agencies other than the U.S. Census Bureau will have
access to their personal responses, and might use that information
to take legal action against them.

Now the 2010 census is the first post September 11th enumera-
tion. I, and several of my colleagues recently asked the Justice De-
partment to analyze the strict census confidentiality provisions in
light of the newer Patriot Act provisions, which allow the Federal
Government to seek information and gather data about individuals
suspected of terrorist activity, and we appreciate your recent re-
sponse to our letter. Would you confirm my understanding of your
analysis?

This is what I understand. It says no data sharing or data seek-
ing provisions of the Patriot Act supercede provisions of the Census
Act that prohibit the Census Bureau from sharing any personally
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indentifiable information with any other government agency or
court of law. Is that a correct analysis and determination?

Mr. HOLDER. I was going to say yes, but I wanted to make sure,
so I checked with all of my colleagues back here, and that in fact
is correct, yes.

Mr. HONDA. I do that with my staff too, thank you.

Because I think that when we tell our communities, especially
the recent arrivals and those who are citizens awaiting, those who
are new citizens, we want them to feel confident that when the
knock on the door is there and we do the outreach and spend all
this money and effort to fulfill the constitutional mandate of count-
ing everybody who is here, we want them to feel confident as I do
that their information will be used only in the way to provide infor-
mation so that we can come up with all kinds of programs that will
benefit the people of this country, so I appreciate that input.

RESOURCES FOR INDIAN COUNTRY

The increased resources the Administration continued to request
for Indian country law enforcement programs and initiatives
through the Department of Justice in this 2011 budget request.
The Administration has proposed a new bill language for 7 percent
tribal set aside funding within state and local law enforcement as-
sistance and other DOJ accounts. This 7 percent tribal set aside
language would replace traditional language that has been carried
out in recent years that specified particular funding amounts for
the various Indian country law enforcement programs such as trib-
al courts, detention facilities, and Indian youth.

What assurances does the Subcommittee have that these key
core component programs serving Indian country will continue to
receive an adequate base level of funding in 20117

Mr. HoOLDER. Well, I think that one of the things we want to do
is to work with the people in the tribal lands to make sure that
the money is spent in appropriate ways. We will use our Inspector
General, and the other mechanisms that we have, to ensure that
money is being spent programmatically in the way intended by
Congress and consistent with what the Administration’s goals are.

I attended a listening conference in Minnesota, I guess late last
year, to try to, as we were developing the budget, listen to the peo-
ple who live on those lands. What are their needs? And I think we
have tried to identify those needs in the budget, come up with a
certain amount of flexibility, but also a certain amount of rigidity
at the same time so that the needs that they identified, and we see,
are met. And so I think that we have struck a right balance here.

Mr. HONDA. Has there been any discussion during that time or
the perception that Indian country laws based upon culture and
history traditions may be different if it were administered—well,
are there any Indian country courts that are able to have the same
kind of support from us and be able to administer the laws that
they have traditionally on their own lands, and is there a dif-
ference in friction in that area, and is there any work being done
to sort of address those differences?

Mr. HOLDER. Well, I think we are trying to be sensitive to the
cultural differences that exist, while at the same time trying to, in
terms of all the law enforcement instruments that we see there,
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support them in such a way that they are effective by 21st Century
standards. Again, being sensitive to those cultural differences, but
ultimately just making them effective.

If one looks at the crime rates in Indian Country, if you see what
a young girl born in Indian Country, who lives her life there, can
expect in terms of sexual abuse and sexual violence, it is really
breathtaking. What we have tried to do is come up with ways in
which we are supportive of enforcement efforts, supportive of pre-
vention efforts, while at the same time being sensitive to the cul-
tural differences that I think you are right to point out.

Mr. HoNDA. Given that distinction and that kind of case, in
terms of the civil rights that we have and the kinds of access to
health and things like that or education, would the reverse be ap-
plicable to Indian country? If there is a lack of that, and there is
an expectation that somehow we are partners through this treaty
that we have, and the context of their sovereignty? Do civil rights
laws apply in that case in Indian country from the perspective of
our own laws? I am not sure if that makes sense, but you know.

Mr. HOLDER. No, I think I understand what you are saying, and
I would have to check on that and see exactly what the applica-
bility is of our laws. I think they only reach so far. I think that
the monies—but I would want to make sure that this is accurate—
the monies that we give are to support the laws that they have and
that they have to enforce. Not all of our laws, as I understand it,
are necessarily applicable on tribal lands, but that is something I
should check into and get back to you with a more definitive an-
swer.

[The information follows:]

ARE CIVIL RIGHTS LAWS APPLICABLE ON TRIBAL LANDS

As the Supreme Court observed in Nevada v. Hicks, 533 U.S. 353, 383 (2001), “it
has been understood for more than a century that the Bill of Rights and the Four-
teenth Amendment do not of their own force apply to Indian tribes.” However, be-
cause of the unique status of tribes under federal laws, the actions of Indian tribal
governments are limited by most of the provisions of the Bill of Rights through the
Indian Civil Rights Act, 25 U.S.C. 1301-03.

Mr. HoNDA. Okay, I appreciate that.
IMMIGRATION CASE REVIEWS

In the area of the Executive Office for Immigration Review in cit-
ing the complexities of immigration cases such as unmanageable
dockets, unrealistic case completion deadlines. On average, immi-
gration judges have probably less time than before to dispose of a
case despite their merging in case laws. What steps have your of-
fice taken to ensure that judges and the Board of Immigration Ap-
peals members can manage their case loads, and then reduce the
heavy load on the circuit courts and ensure that immigration cases
receive adequate attention in administrative courts? What concrete
actions have been taken to ensure that immigration judges have
the tools and resources to uniquely adjudicate these cases?

Mr. HOLDER. One of the things that we are doing is hiring more
judges to have more people to hear these cases. We are looking at
adding, using $11 million that would include 125 positions and 31
attorneys, 21 immigration judge teams and 10 Board of Immigra-
tion Appeals attorneys. We want to have more people doing this
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work, and at the same time, we want to increase the training that
we give to these people.

I think we have made some substantial progress when it comes
to what our immigration judges are doing. I had a meeting just
yesterday, maybe the day before yesterday, with a group of Article
III judges who review these cases. They said they thought over the
last couple of years that they had seen a noticeable, positive change
in the work product that is coming out of immigration judges, the
trial judges.

Mr. HONDA. Okay. How much time do I have?

Mr. MoLLOHAN. Well you should ask. Go ahead and ask one
more question.

Mr. HONDA. Let me pursue this.

Mr. MOLLOHAN. One more question, please.

FIREARMS TRAFFICKING AND RELATED VIOLENCE

Mr. HONDA. yeah, okay, thank you. Just recently, I read that
there has been some pretty horrific and gruesome stories of assas-
sinations or murders in, I believe it is in Juarez, committed by gun-
men associated with drug cartels, and the murders were of our
staffs from the American Consulate Office. I know that in past
meetings, the ATF has reported that the U.S. is overwhelming is
the source of guns used by these gun traffickers and their acts.

In the 2009 ARRA we allotted $10 million in funding for the ATF
Project Gun Runner. The initiative was designed to disrupt illegal
gun trafficking operations through Mexico, especially along the
southwest boarder.

Do you believe that this act, the Recovery Act funding, along
with any other additional funds that the ATF is spending to con-
front this trafficking to Mexico, is sufficient to take on the problem
of illegal gun trafficking?

And I guess just let me piggyback another question on top of
that. The issue of gun shows, does that still continue to be the
main source of arms that show up on the other side of the border?

Mr. HOLDER. Well, I think we have to use all the tools that we
can to stop the flow of guns from the United States into Mexico.
Gun Runner, I think, has been a successful program. We have trac-
ing programs that we use with our Mexican counterparts in a very
valiant effort to fight these cartels.

ATF has appropriately used projects to go to gun shows where
guns are being sold improperly, and it has been effective in that
regard as well.

The concern, though, is that we really have to understand that
there is indeed a problem. If I speak to my Mexican counterparts,
and if I look at the weapons that are seized down there, way too
many of them come from the United States. If Mexico is ultimately
to be successful in this war that they are fighting, that will benefit
this Nation as well, I think that we have to do all that we can to
increase our efforts to stop the flow of guns from the United States
to Mexico.

There are things that we need to do in Mexico. I think we need
to have more of our people there working with their Mexican coun-
terparts, from ATF, DEA, and the DHS agencies as well. I think
we also have to be honest with ourselves that we are allowing,



39

through straw purchases and other illegal things, the acquisition of
guns that then ultimately go to Mexico.

Mr. HONDA. Should there have been intelligence regarding these
want to be drug cartels who want to attain the leadership on the
other side? Should there have been intelligence that should have
been shared with our folks that their lives are in danger, or were
in danger? And if the intelligence should have been there that
wasn’t passed on was it passed on, and is this the other area that
we need to strengthen as to create a better intelligence process so
that we can defend, or at least protect, our members of our organi-
zations and our government on the other side?

Mr. HOLDER. Well we certainly have to make sure that we have
a good information flow between the United States and Mexico, a
good intelligence flow. One of the things that we have to assure
ourselves though is that the people with whom we are sharing this
information are appropriate to receive it, and that is why we have
pushed Mexico to come up with what we call vetted units, people
who we can trust and who we can share information with.

I will say this, you know, there is an investigation that is ongo-
ing now by the FBI and by the DEA into the very tragic shootings
that occurred over the last few days, and as a result of a variety
of means that we have, we are developing a better understanding
of exactly what happened there. And I would not place, at least at
this point, I would not have any concern that information was not
shared with us by our Mexican counterparts as being a cause of
what happened there. As I said, the DEA and the FBI I think are
doing a good job in the relatively short period of time they have
had to investigate it. We are starting to get a picture of what hap-
pened.

Mr. HONDA. Thank you, Mr. Chairman.

BALANCING SECURITY AND JUSTICE IN TERRORISM TRIALS

Mr. MOLLOHAN. All right, Mr. Attorney General, there has been
a discussion in some parts of the hearing which has raised ques-
tions about the balance between security and the guaranteeing of
rights as meted out under the Constitution in various situations,
including military courts and Article III courts.

I would simply note that if this is about rights it is also about
responsibilities and both are constitutionally based. And to the ex-
tent that the authority that is vested with the power to implement
policy in the country pursuant to constitutional principals is true
to constitutional principals, then we are a better Nation. To the ex-
tent that we don’t do or try to do that as well as we could or as
we should, then we need to step back and regroup and address the
shortcomings and then move forward.

I really commend the Administration for doing that, and doing
it in a way that is very sensitive to the national security concerns
that were obviously paramount in the last administration. I think
that is to your credit.

I also think it is to your credit that in stepping back you have
embraced process in order to assure our faithful fulfillment of our
responsibilities and adherence to constitutional principals. I think
you certainly have done that in the review of the detainees at
Guantanamo. I think that is commendable. The defining distinction
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between the way these detainees were initially handled and the
way that this Administration has handled them has to do with
process and bringing criteria to the table and really being sensitive
to that. Frankly, that is a statement not to be insensitive to the
national security concerns that the last administration was faced
and preoccupied with. But it is to your credit that in pursuing
those same national security goals, you backed up and did it with
a greater sensitivity to those rights that are constitutionally based
and which really define us as a Nation. Recognizing that you also
have responsibilities and you are the power, you are exercising
those responsibilities to achieve national security purposes and, at
the same time, being sensitive to the principals that define us as
a Nation.

There are a of issues that were raised, but I would like to quickly
address two points that were principally raised by Mr. Culberson.
With respect to the Ghailani case, can you elaborate on the statu-
tory and other protections that will guide you with regard to what
information and how much information is shared, and how that in-
formation will be safeguarded in the course of that proceeding?

Mr. HOLDER. If the prosecutors in that case make the determina-
tion, in consultation with the Intelligence Community, that infor-
mation should not be shared, should not get out of the confines of
the courtroom, there are mechanisms in place, principally the CIPA
statute, that allow for that to occur. That is something that is fair-
ly routine in terrorism cases where a motion is made. A judge looks
at the motion, there are lawyers from the other side who have gone
through the security clearance process, and the information is con-
tained within the courtroom. We have judges, particularly in New
York and other places where these cases have been tried, who are
familiar with the very legitimate concerns that Mr. Culberson
raised, but who handle those concerns, I think, in an appropriate
way, using the tools that Congress has given them, chiefly the
CIPA statute.

RIGHTS OF DETAINEES IN CIVILIAN TRIALS, CONTINUED

Mr. MOLLOHAN. There were some fairly complicated constitu-
tional issues alluded to and questions asked that I think were in-
viting serious answers. The one issue that I would like to hear you
speak to, with time to do it, is this comparison with Manson, who
obviously was a murderer. I think it is important for you to charac-
terize your point, rather than your point to be characterized, so I
would like to give you an opportunity to characterize your opinion
and to elaborate on the points you were making.

Mr. HOLDER. Yes, the point I was making was that I frequently
hear the notion that these terrorists are getting rights that the av-
erage American would not get, and I think that runs head-on into
the fact that, to the extent that we decide to bring terrorists
charged with criminal acts into the criminal justice system, they
are not treated as average Americans, they are treated as mur-
derers. They are treated in the way that their crimes would have
them be treated.

I used the Charles Manson example only because I was thinking
of a mass murderer and thinking that, with regard to some of the
people who might be brought into the Article III courts, they also
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would be mass murderers, and so they would get, he used the word
protections. I don’t think that necessarily conveys what I am trying
to say. They would be treated in the same way, which doesn’t mean
that they are going to be coddled and doesn’t mean that they are
going to get treated with kid gloves. They would be imprisoned be-
fore trial. They would be in holding cells that are, if you look at
the detention facility in New York, extremely small. They are
drafty. They are not pleasant. It is not, for these people who are
brought into the Article III system and who are charged with these
serious offenses, it is not at all a pleasant experience, and that is
what I was trying to convey.

The comparison is not between the average American and these
terrorists. The comparison is between those people who have com-
mitted the most heinous acts and who are charged in our Article
IIT courts, that is the comparison that I think is more apt.

Again, what I have consistently said is that not everybody who
we determine should be tried will be brought into Article III courts.
Some will be tried in military commissions. I have already made
that determination. The comparison I am making is only those of
Article III courts, as opposed to other criminals brought in Article
IIT courts.

Mr. MOLLOHAN. And I know that was extrapolated, if you will,
to the mastermind of one of the most heinous crimes committed on
the domestic shores of the country. I just felt it would be useful for
you to note that that was not your comparison or your analogy and
that the facts that would evolve there would be totally dependent
on the circumstances. I know the law is very good about looking
at the case, deciding things on a case by case basis, and under-
standing how constitutional principles are applied. Again, one
measure of the country is the extent to which it honors those prin-

ciples to which we affirm.
Mr. Wolf.

GUANTANAMO AS A RECRUITING TOOL

Mr. WoLF. Thank you, Mr. Chairman.

I want to just deal with a couple issues that came up from my
colleagues on the other side. One to say that Guantanamo is a re-
cruitment tool. It may be in the eyes of some people, and I think
there are good people on both sides of the issue, but before that
time there was the USS Cole before Guantanamo Bay, because of
Guantanamo there is Khobar Towers, before that there was the
embassy bombing in Tanzania, before there was the embassy
bombing in Kenya where somebody from my congressional district
died. There was the 1993 attack on the World Trade Center, and
there was 9/11. And I think to say that it is a tremendous recruit-
ment tool is almost like saying well if we just shut it down or
Osama Bin Laden will say, you know, I really appreciate what they
have done so we are going to kind of move off and get into another
occupation. There are people who want to kill us and do things, so
I think it may or may not be, and there are good people on both
sides, but I don’t think it is accurate to say that—I think it is over-
stated to say that it is the recruitment tool and we just shut it
down.
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Mr. HOLDER. Well, I wouldn’t say it is the only recruitment tool,
but I would certainly say that when you can have John McCain,
President Bush

Mr. WOLF. Sure, I don’t differ. I am just saying, but there has
been such a emphasis that it is a major, and I don’t think it is.
There is differences of a

Mr. HOLDER. It is certainly a recruiting tool. I wouldn’t say it is
the major recruiting tool, but it is a tool that we can take out the
hands of those who are trying to recruit people to fight us.

And as I said, you look at those people and you say, “let us close
Guantanamo”, Senator McCain, President Bush, Colin Powell all
said Guantanamo should be closed.

Mr. WoLF. All good people too.

Mr. HOLDER. Yes.

INTERROGATION OF ABDULMUTALLAB

Mr. WoLF. Yeah. Secondly, to go to the other point. On the
Christmas day bomber there were differences there though. I mean
the gentleman was interviewed for 50 minutes. The DNI said at
the hearing, and I watched the hearing, that he was never con-
sulted. I assume it was your decision, I think was on the record
that you make the decision. The DNI said he was not——

Mr. HOLDER. Well, I made the decision to do what?

Mr. WoLr. Excuse me. Then Leiter said he was not informed.
Secretary Napolitano said she was not informed. So it isn’t just—
there were some interesting things here that people were concerned
about, and I don’t think you had the HIG team on board in Detroit
at that time with regard to the interview, so that is the second
thing I just wanted to clear.

Thirdly

Mr. HOLDER. Well, with regard to that, the determination as to
whether or not to Mirandize Abdulmutallab on the 25th, that was
made by the people who were on the scene. I don’t think it is fair
to say this was not the first team. I mean the FBI agents who were
there, one was an Iran Iraq expert, one was an explosives expert.
Good people, trained. And I think that as we look at this whole
question of how we codify this, how we arrange this, the one thing
I think we should all try to agree on is that we don’t handcuff the
people who are trained at these kinds of things, these FBI agents,
these DHS agents, and DEA agents, so that when they are there
and trying to make these on the scene determinations, they don’t
have to worry about what is Washington going to think about
my——

Mr. WOLF. Sure, no, I understand that, but that gets back to my
original. The HIG team was not really involved. And secondly, by
having the HIG team out there

Mr. HOLDER. Oh, I am sorry, you are saying HIG team. I thought
you said A team. I am sorry.

Mr. WoLF. No, the HIG team. Thirdly, it was Christmas day, and
it is nothing wrong with people wanting to be off on Christmas day.
If you looked at the interview on 60 Minutes the FBI agent Piro,
his identification and understanding of the head of Saddam, he met
with him, he understood, he understood culture. It probably would
have been better to bring in your top person who understands Ni-
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gerian culture, the top person who understands, and maybe they
were out on vacation or with their family. That is not bad, I am
not criticizing that, but that was my point is, it was Christmas day,
a spur of the moment, and you do have some very good people in
the Justice Department and very good people in the FBI who had
been there and perhaps somebody from the FBI it could have been
a little different, and that was the point I wanted to make.

Mr. HOLDER. I don’t necessarily disagree with you. I think the
operation on the 25th was done well. I think it was done even bet-
ter post December 25th in the interaction that we had with
Abdulmutllab, but I think there are things that we can learn from
December the 25th, and we need to make sure that we do it better
every time.

POTENTIAL TRIAL OF OSAMA BIN LADEN

Mr. WoLF. Sure. Thirdly, because I get to two last questions. On
the Bin Laden question that my colleague asked, Mr. Culberson,
you sort of dismissed it, you sort of brushed it aside, kind of a
bump and run and move off. The reality is you may very well catch
him and he very well may be alive and

Mr. HOLDER. I don’t expect that.

Mr. WoLF. Well, you know, we don’t know. We don’t know a lot
of things. Sometimes we don’t know what we don’t know. But if you
do catch him, and I think the concern is that you may very well
be setting a precedent with Khalid Sheikh Mohammed case, be-
heading Daniel Pearl, killing 3,000 people, the precedent that you
are setting there that if you should capture Osama Bin Laden
alive, you may very well be setting a precedent.

So my question to you is, if you catch Osama Bin Laden will it
go to an Article III court or will it go to a miliary court?

Mr. HOLDER. I am not trying to dodge this, but I just don’t think
that the possibility of catching him alive

Mr. WoLF. Well but we can’t——

Mr. HOLDER. It is infinitesimal. Either he will be killed by us or
he will be killed by his own people so that he is not captured by
us. We know that.

Mr. WoLF. But Attorney General, that was not a trick question.
Sincerely, what if we do though catch him alive? That is the ques-
tion.

Mr. HOLDER. And what I am saying is that—and maybe I was
being a little flip with Mr. Culberson—you know, reading Miranda
rights to his corpse, because I think that is what we are going to
be dealing with. He is not going to be alive.

Mr. WoLF. Well but the question was what if he is alive? And
I think the gentlemen raised a legitimate case. You know, from my
perspective our government is setting a precedent with Khalid
Sheikh Mohammed in a civilian court in New York City and I
think that is the real danger.

PROSECUTIONS OF HUMAN RIGHTS VIOLATORS

Two other questions I wanted to ask you. The Intelligence Re-
form and Terrorist and Prevention Act of 2004 expanded to OSI ju-
risdictions beyond Nazi era cases. We had hearings when I was the
chairman of this Committee. Since that change, how many human



44

rights violators have you successfully prosecuted or removed from
the country?

I am continually seeing, I saw the fellow interviewed the other
day from Somalia. We are finding all these bad people are showing
up in the country, people who have been involved in a genocide in
Rwanda where 600, 700,000 people who had been killed. We are
finding, you know, Charles Taylor’'s son came in, Chuckie Taylor,
fortunately the Administration did get him.

But can you tell us, and maybe this is not the place, can you
commit that you are aggressively looking and how many have you
prosecuted? But could you have somebody come by and give me the
real information and an inventory of all these people who have
been involved in genocide and crimes against humanity that are
now living in the United States, you know where they are, that you
are aggressively going after them to at least deport them?

Mr. HOLDER. Yes, I can arrange a briefing so that I can share
with you what the exact numbers are, because I don’t know them.
But one of the things that we need is Congressional support for
this, I believe.

Mr. WoLF. What support do you need?

Mr. HOLDER. To merge the Office of Special Investigations with
its counterpart that is responsible for the prosecutions of people
like Chuckie Taylor. Because we think that if we put those two
groups together in our Criminal Division that we can be more effec-
tive at getting at the very people that you are

Mr. WoLF. I will offer that as a motion at the mark up and just
tell the gentleman from West Virginia, I will offer that as a motion,
if your people can come up and give me the language, then I will
see if I can get that passed, and I will also introduce a bill that
in case the Judiciary Committee doesn’t, I can look for another ve-
hicle too, because I think we have an obligation to those people
who have been persecuted, who have gone through this, to have
these people that they then see living in the United States to be
prosecuted and deported.

Mr. HOLDER. And I agree with you, Mr. Wolf. And to the extent
that we can work together on that, I would appreciate it.

Mr. WoLF. That would be good. A good thing to work together
on that would be good.

DELAYS IN IMPLEMENTATION OF THE PRISON RAPE ELIMINATION ACT,
CONTINUED

The last thing is I want to go back to the prison rape. This is
an issue I care deeply about. My office talked to somebody who was
involved in a prison rape and connected to the Justice Department.
When Senator Kennedy and Bobby Scott and I put this in we want-
ed this thing passed. I can send you and I will send you, and I
would ask you on the record if you will promise you are going to
read them.

Mr. HOLDER. Okay.

Mr. WOLF. Some of the cases of some of these people that have
been raped. Some are very young too. And we sent a letter back
in July of this year. Senator Kennedy, Congressman Scott, and my-
self. What you are doing is duplicating everything the Commission
has done. You are going out on the contract now to look at every-
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thing. And just because some prison wardens don’t like this, or the
Bureau of Prisons may not like it, the longer you delay the more
people are going to be raped, period. And now what you are telling
us is that this will not be in place until 2011 and maybe 2012. That
is unacceptable. And I don’t know why you did it. I don’t know the
operation of the Department. This was looked at carefully, and I
think to reduce the funding for it too sends me a message that the
Justice Department, whoever is putting your budget together really
doesn’t care.

I want a commitment you are going to expedite this, move this
thing through knowing that each and every day that you don’t do
it someone in some prison, maybe a state prison, maybe a jail,
maybe a federal prison is going to be raped. And so what I want
to do is we want to pass this thing, we want to move this thing,
we want to get it out and get it up and running, and 2011, it will
be year and a half to two years late.

So what can you tell me that you are going to kind of do away
with this contracting thing out and do what the Commission says
or do something to make this thing happen fast?

Mr. HOLDER. Well, in terms of just funding, and that is what I
was looking at here, we have total funding of over $16 million
available to us in 2010, $5 million in 2011, plus our current funds
are really sufficient to finish the survey process and to provide im-
plementation and help to our state and local partners. So we think
that with the money that we have, we are capable of doing the job
that you want done and a job that I want to have done. We don’t
want to do this in a slipshod way, we want to effect substantive
real change so that the horrors that are too often visited upon peo-
ple in our prisons are eliminated.

I look forward to working with you on that. I mean, we are on
exactly the same page on that one. This is something that I think
needs to be done not tomorrow, but yesterday. And to the extent
that we are not being as efficient, not being as aggressive as we
need to be, it is good for you to bring that to my attention.

But I can tell you, I am sincere in my desire to make sure that
we get this done as quickly as we can. I think we have sufficient
funds to do it. I think the process that we have laid out will make
sure that the changes that we implement will be ones that will
have a substantive impact. It will not simply be things that you see
on paper but don’t affect the lives of people in prisons. That is my
goal.

Mr. WoLF. I think it is fair to say most members of the Commis-
sion don’t agree with you, and I think you knew the chairman of
the Commission, Reggie Walton.

So with that, Mr. Chairman, I yield back.

Mr. MOLLOHAN. Mr. Schiff.

Mr. ScHIFF. Thank you, Mr. Chairman.

GUANTANAMO AS A RECRUITMENT TOOL, CONTINUED

I just want to quickly address a couple of the comments that
were made about Guantanamo. In addition to Colin Powell and
President Bush advocating for the closure of Guantanamo, the as-
sessment of military commanders within DoD is that closing Guan-
tanamo is a national security imperative in the war against Al-
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Qaeda. That is according to John Brennan, the Assistant to the
President for Homeland Security and Counterterrorism. Secretary
Gates, Admiral Mullen, and General Petraeus have all stated that
closing Guantanamo will help our troops by eliminating a potent
recruiting tool.

My colleague, I think, sets up a straw man argument that be-
cause many of us, including the Defense Secretary, believe that
GITMO is a recruiting tool, that we are somehow arguing if you
close Guantanamo it will end the war on terrorism. Of course no
one has ever made that claim. But I have yet to hear the advocates
of keeping Guantanamo open, acknowledge any merit to the propa-
ganda tool it has served for Al-Qaeda and the downside of keeping
that open.

PAST PROVISION OF MIRANDA WARNINGS TO TERRORIST SUSPECTS

I also, again in terms of the criticism regarding the arrest and
Miranda advisement of Abdulmutallab, I think that argument
would have a lot more policy weight and a lot less political overtone
if these same folks who are attacking this Administration now, had
leveled any criticism of Attorney General Ashcroft when the shoe
bomber was arrested, which coincidentally was also a December al-
most Christmas day, I think December 21st, effort to blow up an
aircraft, and he was advised of his Miranda rights within the first
five minutes, and was advised a total of four times within 48 hours.
And I don’t remember hearing a peep of criticism of the Bush Jus-
tice Department at that time.

So again, you know, I think we ought to try to keep the politics
out of this and not be selective in our criticism.

MEXICAN FIREARMS TRAFFICKING

Let me turn to another subject though, and that was one raised
by my colleague, Mr. Honda, and that is the spiraling of violence
in Mexico. I had a chance to sit down with your counterpart, the
Mexican attorney general two months ago who talked about the
mutually destructive trade between our countries with narcotics
flowing north and weapons flowing south, and in particular just the
prevalence of American weapons being imported into Mexico, sold
through straw purchases or acquired at gun shows or through
whatever mechanism.

And I wanted to ask you how we can do more to stem that flow
of weapons into Mexico. You know, we were devastated to see the
loss of our consulate official and his wife, in some horrific violence,
and of course thousands of Mexican citizens are dying every year
in what looks increasingly like Columbia used to look.

So I would be interested to know whether you think there are
any legal changes that are necessary to crack down on this high
volume of trafficking of weapons into Mexico. You know, one dis-
parity, for example, is you are required to disclose I guess if some-
one buys five or more handguns a month, but if they come and they
buy five or more assault weapons you are not required to disclose
it, and so you don’t have those law enforcement kind of leads. As
we recall in the Excalibur case some of the efforts to crack down
on even high volume sales to straw purchasers are problematic.
And you know, one of the issues too may be do we have the re-
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sources and the priority among the U.S. Attorney offices to go after
even the straw purchasers in a way that will let us climb the chain
much as sometimes you have to go after the drug runners to go
after the cartel leaders.

So if you could share your thoughts on how we can contribute to
the effort in Mexico by stopping the flow of weapons into Mexico.

Mr. HOLDER. Well, I think one of the things that we need to do
is to make sure that we have an ability from our Mexican counter-
parts to look at really basic things, such as the serial numbers on
guns that are found in Mexico, so that we can trace them and find
where they are being sold. What our history tells us is that a rel-
atively small number of gun stores supply a disproportionate num-
ber of guns that are used in violent crimes, both in the United
States and certainly in Mexico. We focus our attention, using our
ATF and state and local counterparts, on those places where there
is evidence and a predicate to believe that they are engaged in the
sale of weapons that end up in Mexico through straw purchases or
illegal sales to people with felony records. We follow the evidence
back to those places that are the sources of these guns. I think one
of the ways in which we can do that is by having a good interaction
with our Mexican counterparts and by looking at the weapons that
are seized. We have warehouses of these things, and they need to
be preserved at least long enough for American law enforcement to
get there and to obtain serial numbers and then try to trace those
serial numbers.

Mr. ScHIFF. Do we need to look at some of the sentencing provi-
sions as well? I was informed at a meeting with some of your col-
leagues and ATF and was informed about a recent case where
someone was convicted of gun running into Mexico, I think 1,000
weapons were involved, and the sentence was 30 some odd months.
That seems like an awfully light sentence for someone that is ille-
gally exporting into Mexico 1,000 weapons, you know, and we may
see several killings as a result of those guns being illegally traf-
ficked in the countries. Do we need to look at whether we have suf-
ficient sentencing deterrents in place?

Mr. HOLDER. I am not familiar with that case, but I think that
is a very legitimate question that we should ask and look not only
at that case, but at a larger number of cases to see who is it that
is getting convicted of gun running to Mexico and what kinds of
sentences they are getting. If they seem to be low, is it because the
penalties that we have in the statutes are too low or is there some-
thing else that is going on? I think that is a very legitimate inquiry
that we should engage in. We have to have a deterrent effect. We
can’t make this something that people do with the thought that, if
caught, they are not going to face a very substantial penalty given
the impact that it has in Mexico. But not only in Mexico, the im-
pact that it has in the United States. It makes the cartels stronger
in Mexico and gives them a greater capacity to ship drugs to our
country. As you know, the violence we see along our border is only
fueled by these same weapons.

Mr. ScHIFF. Thank you, Mr. Chairman, and I yield back.

Mr. MOLLOHAN. Mr. Culberson.

Mr. CULBERSON. Thank you, Mr. Chairman.
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PROVISION OF MIRANDA RIGHTS TO TERROR SUSPECTS CONTINUED

Mr. Attorney General, the Miranda case of course is designed to
preserve the admissibility of evidence in a court proceeding. Do you
believe Miranda is essential in order to preserve the admissibility
of evidence in criminal court proceedings against the—for example,
these enemy combatants brought to trial in Article III courts?

Mr. HOLDER. Well, it depends on the situation. For instance, that
initial interaction with Abdulmutallab, there was no need for Mi-
randa warnings under the public safety exception to Miranda.
There are a number of exceptions to the Miranda rule that I think
are appropriate and that law enforcement can use in questioning,
gaining intelligence

Mr. CULBERSON. Excited utterance?

Mr. HOLDER. Excited utterance. There are a whole variety of
things. The Supreme Court said, not too many years ago, that the
Miranda warning regime was a constitutional dimension. It was a
seven to two opinion, I think.

Mr. CULBERSON. You mentioned a moment ago, sir, that the peo-
ple on the scene made the decision to provide Miranda warnings
to the Christmas bomber. I just wanted to confirm that if I under-
stood you correctly. Who did authorize the Miranda warnings to be
given to the Christmas bomber?

Mr. HOLDER. That was done by people on the scene, but although
I was not involved in that, I think that the decision was correct.

Mr. CULBERSON. And the purpose of the questioning. If the pur-
pose of the questioning of an individual is to gather intelligence,
are they entitled to Miranda warnings?

Mr. HOLDER. Well, again, it depends. A byproduct of the ques-
tioning that was done of Abdulmutallab, justifiably done under the
public safety exception, was the acquisition of intelligence informa-
tion. We were also trying to determine whether there were other
people in other planes, other people in the same plane, that he was
on.

I have heard a lot said about the fact that he was only ques-
tioned for 50 minutes. That is a fairly long period of time. It cer-
tainly is not as long as what has happened subsequent to that. If
you look at the report of the interview that was gotten from him
in that 50 minutes, or hour, there was a pretty substantial amount
of information that was received from him that proved to be action-
able, that proved to be timely, and that continues to be, at least
in some ways, the basis for a lot of the cooperation that he has
shared with us.

Mr. CULBERSON. Since you have made the decision to try KSM
in a U.S. court, wouldn’t all of incriminating statements be inad-
missible because he was not advised of his—not given his Miranda
warnings?

Mr. HOLDER. This is something I really can’t get into too much.
There are a variety of statements that are available for our use in
that trial, some of which have no Miranda issues at all.

Mr. CULBERSON. So when he raises the objection in—as he will
when he is brought before a federal judge—when his lawyers raise
the objection that he was not given a Miranda warning, what will
be the position of the Department of Justice?
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Mr. HOLDER. In the Article III trial that we would present there
would not be a basis for a Miranda challenge.

USE OF CIVILIAN TRIALS AS A TOOL IN THE WAR ON TERRORISM

Mr. CULBERSON. Mr. Chairman and Mr. Attorney General, this
is why this is such a—I mean this is just one piece of why it really
is a sincere concern to the people of Texas that I represent, to me,
my colleagues, that the approach of the Department of Justice and
the Obama Administration is that this is a law enforcement action
that in this war on terror is in fundamentally a law enforcement
action like the war on crime, and it is not. We are at war. And Tex-
ans understand when you are at war the goal is to hunt down your
enemy and kill them or capture them.

And in particular in this case, this war requires that the Presi-
dent of the United States as Commander in Chief be given full dis-
cretion authority to use whatever tools are at his disposal as the
Supreme Court has ruled repeatedly, and specifically referring to
the Hamdi versus Rumsfeld case, the Supreme Court said that in
reversing the Second Circuit Court’s decision in Padilla that a cit-
izen of the United States, according to the Supreme Court, no less
than an alien can be quote “part of or supporting forces hostile to
the United States or coalition partners and engaged in an armed
conflict against the United States.” And if U.S. citizen if released
would pose a threat of returning to the battlefield as part of the
ongoing conflict, then that U.S. citizen can be held in detention
through the military tribunal system because we are at war. And
that is my concern, and it is a very deep seeded and earnest pro-
found disagreement with the approach of the Administration that
this is not law enforcement, we are at war.

And as Mr. Wolf quite correctly said through the KSM case, set
the precedent that when Osama Bin Laden is captured, and you
didn’t answer the question directly, but it is a very legitimate one,
if Osama Bin Laden is alive, because his role is equivalent to that
of KSM, would you try him in a civilian court?

Mr. HOLDER. As I said, I don’t expect that Osama Bin Laden will
face justice in a military commission or in an Article III court.

Mr. CULBERSON. Right, odds are. But if he is captured alive
where will he be tried?

Mr. HOLDER. Again, I

Mr. CULBERSON. If he is captured alive?

Mr. HOLDER. I think that is speculation. You are asking me
about something that, on the basis of all the intelligence that I
have had a chance to review, the possibility just simply does not
exist.

Mr. CULBERSON. It is profoundly concerning to me, to the people
of Texas, I know I saw it in the polls in the Massachusetts, that
because of the precedent you are setting in the KSM trial, because
of the precedent that you are setting in the Ghailani trial, because
of the precedent you are setting in granting constitutional rights to
enemy soldiers in time of war that your approach to the war on ter-
ror is as though it is a war on crime in fighting gangs or murderers
and the cities of the United States, and it is not, we are at war,
and it is completely different.
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Mr. HOLDER. As I have said, I don’t know how many times, is
that I know we are at war. And let me make this clear, let me
make this very, very, clear. If you were to take away from the Jus-
tice Department, from this Government, from this Administration
and subsequent administrations, the ability to use Article III courts
you would weaken our ability to successfully fight these wars. It is
as simple as that.

This tool that we are talking about is only one tool that we have
in our arsenal, and to take that tool away and to say these are peo-
ple who can’t be tried would weaken our ability to ultimately be
successful.

Before you asked the question about examples of people caught
on the battlefield and prosecuted in court.

Mr. CULBERSON. Foreign nationals.

Mr. HOLDER. Foreign nationals. This woman Siddiqui was caught
in Afghanistan, shot at military soldiers there, indicted in New
York by the Bush Administration. Wesam al-Delaema is an Iraqi
born Dutch citizen who was tried in D.C. for planting roadside
bombs targeting U.S. soldiers in Iraq.

Again, minor examples, perhaps you would say, but nevertheless
examples of people who committed acts overseas and were tried
here in American courts. But the thing that I want you to focus on
in the Ghailani case is that it is consistent with what happened in
the Bush Administration with the other people who were respon-
sible for the embassy bombings. If you take away this Article III
tool, and it is not the only thing that we use, if you take it away
you are unnecessarily taking away an effective tool, and one only
has to look at what has happened this year in terms of who we
have incapacitated, who we have gotten viable intelligence from,
who we will be sentencing for extended periods of time in the com-
ing months.

Mr. CULBERSON. And I am not suggesting take it away, it is just
that you turn to it too readily, and the approach of the Administra-
tion and the Department is that this is a war on crime, and it is
really not, we are at war.

And the two cases you mention, I want to make sure, because
this is the first time in public testimony you have ever identified.
Tell me again the name of those cases, because I am unaware of
any example in American history.

Mr. HOLDER. Just don’t ask me to spell them.

Mr. CULBERSON. Okay.

Mr. HOLDER. Aafia Siddiqui, that is the woman who was just
convicted in New York. She was caught in Afghanistan, shot at
military soldiers, and tried in New York by the Bush Administra-
tion.

Mr. CULBERSON. And she is a foreign national?

Mr. HOLDER. A foreign national.

Mr. CULBERSON. Okay.

Mr. HOLDER. And Wesam al-Delaema.

Mr. CULBERSON. Okay.

Mr. HOLDER. Iraqi born Dutch citizen tried in D.C. for planting
roadside bombs targeting U.S. soldiers in Iragq.

Mr. CULBERSON. Okay, and both of those were sent to civilian
court by the Bush Administration?
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Mr. HOLDER. Yes.

Mr. CULBERSON. Okay, I will run those down. Those are ones
that none of us have ever been aware of before because in granting
constitutional rights to these folks and giving them the opportunity
to as in the Ghailani case, file a motion to be released or charges
dismissed because the failure to provide a speedy trial, it gives an
opportunity to our enemies not only to have these people releases
and freed, chain of evidence wasn’t preserved, can’t prove beyond
a reasonable doubt, speedy trial, et cetera, that they would not
have in military tribunal. That is a huge concern.

Mr. HOLDER. You raise good points there. Looking at an indi-
vidual case that had those kinds of problems, if I were convinced
that those problems existed and they could not be cured in an Arti-
cle III court, I would have the option of trying that matter in the
military commissions. There are a variety of factors that go into
this, and that is why I say it is done on a case by case basis. What
will be best for this case.

Mr. CULBERSON. Yes, sir. I am sure I am just about out of time.
Th:)e Chairman is very gracious. May I ask one very short follow
up?

Mr. MoLLOHAN. We will be back to you in another round.

Mr. CULBERSON. All right, sir, thank you.

Mr. MoLLOHAN. We will be back to you. Mr. Serrano has waited
a long time. Mr. Serrano, we have had a number of rounds, so
please feel free to ask your questions. We will give you plenty of
time.

HOLDING 9/11 TRIALS IN NEW YORK CITY

Mr. SERRANO. Thank you so much, Mr. Chairman. I apologize for
being late. I was interestingly enough at a hearing where we were
discussing compensation for the victims of 9/11.

Mr. Attorney General, I am in a very, very unique or small mi-
nority. I am the only elected official in New York who still thinks
it is fine to have those trials in New York. And I think it is impor-
tant to know why I feel that way, but it is also important to know
how it came to be what it is now.

When it was first floated or introduced as a thought that we
could do this in New York, everyone I remember was in favor of
it, and everyone said it was the right thing to do. And then some-
thing happened. And what had happened is not what people
throughout the country think happened. It wasn’t a community
that spoke up, it wasn’t elected officials, it was the business com-
munity that said they were concerned about traffic jams in lower
Manhattan. Traffic jams in New York City—that is redundant.
This should not be a shock to anybody. Ironically the people who
lost so much business during the attacks and the aftermath of the
attacks were now complaining about this congestion in downtown
Manhattan. And little by little you began to see this turning
around of elected officials, colleagues of mine, friends of mine, peo-
ple I have served with for many years who were rah, rah, rah for
having the trials in New York and then all of a sudden they are
all against it.

Next thing you knew something which I still don’t understand,
but I respect, the families of victims turned against having the
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trials in New York. Somehow this was an insult to their memory
to do it in New York. I see the world differently. The best respect
you can pay victims is to say that as a country they may have
killed some of us, they have maimed many of us, but they have not
defeated us as a country, and that we are not afraid to try people
at the scene of the crime, and that we are not afraid to try them
within our court system. That is the way I feel.

I was one of the few elected officials who was not in Washington
that day. I was in New York City. My son, who is now a state sen-
ator, was running for the city council. Very few people wrote about
the fact that elections were interrupted that day. Amongst all the
things the terrorists accomplished, one was to disrupt an election,
which stands at the center of our democracy. And I remember the
pain that day and the aftermath of that pain and everything that
we are still discussing today, and yet there is this feeling that
somehow if we hold trials in a civilian court and if we do it in New
York we are dishonoring these folks and we are opening ourselves
to more terrorist attack.

Well if there are people who are upset at the fact that we are
going to put people on trial, does it matter whether we put them
on trial in New York, in Duluth, Minnesota, or Waukegan, Illinois?
With all respect to Duluth and Waukegan. They are going to be
angry regardless of what we do. And if we do it in a military court
they will be angry, if we do it in a civilian court they will be angry.
If they are going to be angry they are going to be angry. And if
New York City is going to be under the possibility of an attack be-
cause of that I would submit to all of us that New York City lives
with the understanding that it is still the main target for any ter-
rorist group. It is the main target. It is the Big Apple that people
love to hate, but it is a symbol of who we are as a country. Of the
strength and the financial community.

And so I know when an issue has left me, and it is not one I
want to devote a lot of time to in the next few months. That train
may have left the station already. In fact I think it has, because
every elected official now thinks this is the worst thing you could
do. But at least know that there is one elected official in New York
City who feels that there was nothing wrong with trying them
there. On the contrary, I thought it was very dramatic to say we
are not afraid of you, we will try you at the scene of the crime, we
will try you in our courts, and we will show you that you can’t de-
feat our judicial system, and you can’t defeat us as a people. And
I just wanted to make that statement to you, sir.

Mr. HOLDER. Thank you, sir. For those who don’t know, I was
born and raised in New York City. I was born in the Bronx, spent
my first years in Manhattan, was raised largely in Queens, went
to high school, college, and law school in Manhattan. I am a New
Yorker. My brother lost many people. He is a retired Port Author-
ity lieutenant, he lost colleagues, people who went to training
school with him, that day.

The decision that I made, I thought, was the right one for that
case. But there was, very frankly, an emotional component to that
as well; what was I doing to my city? I think the decision that I
made was good for the case and, ultimately, that is what I had to
focus on. But I appreciate the observations that you have made.



53

I think that we should have great faith in the resilience of our
systems, resilience of our people, and the toughness that has al-
ways separated Americans from other peoples in this world and
what has made this country.

You might be right that the train has left the station, it is cer-
tainly a factor that we are working with as we try to determine
where this should occur. But on a very personal level that was at
least a part of my thinking.

Mr. SERRANO. Thank you. Mr. Chairman, do I have time to ask
a question?

Mr. MOLLOHAN. You have all the time you want.

HATE CRIMES AGAINST IMMIGRANTS

Mr. SERRANO. Thank you. We discussed this in the past, it keeps
growing as an issue, and that is hate crimes against immigrants.
As we get closer to perhaps discussing immigration, as the economy
continues to hurt, as we continue deportations and raids, I think
it could only get worse before it gets better.

I know you have been strong on trying to do something about
this whole issue, but I think we need to continue to call the atten-
tion of this Congress and the American people to the fact that
there is another category of hate crimes, and that is people who are
attacked because they are immigrants, because they look like im-
migrants, because somehow before they are attacked no one asks
whether they are here illegally or not, whether that—doesn’t make
a difference, but it encompasses a lot of people.

And again, I want to be clear, what I was saying was not that
because you are illegal you should be attacked, but it doesn’t mat-
ter to people if you are an immigrant or you look like an immigrant
they are going to attack, and it is something that we have to deal
with. And I am wondering just what programs you are putting in
place and new actions that the Justice Department will be looking
at as we deal with this very serious issue.

Mr. HOLDER. Well, we certainly have a new tool, a very substan-
tial new tool, the Matthew Shepard and James Byrd Act, that was
finally passed. I testified on behalf of that statute when I was Dep-
uty Attorney General about 10 or 11 years ago, it was finally
passed in October of last year. That gives us tools that we didn’t
have before, and that is a tool that we will use to get at the kinds
of victims that you have described.

We have in our budget for next year a $1.4 million increase so
that we can hire 14 attorneys in our Civil Rights Division. This is
a priority for this division. Tom Perez is the Assistant Attorney
General for the Civil Rights Division, he has energized that place.
He has the division focusing on the things that it has traditionally
been focused on. Hate crime prevention and hate crime prosecu-
tions are one of the key things that I have asked Tom to focus on
in the Civil Rights Division, and I am confident that, with these
additional lawyers and with this additional statute, that we will be
successful. That is a priority for us.

Mr. SERRANO. I thank you for that, and I just again reiterate the
obvious, that the President has said publicly, and he certainly told
Members of Congress that went to see him last Friday, that he
wants to work on an immigration reform bill, and that is great
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news, continues to be great news, but as you know, that will only
inspire a few people in this country to commit even more hate
crimes because somehow those people are going to be legalized and
they have to be dealt with and be taught a lesson.

So I would hope that we stay very vigilant as this period takes
place. Thank you.

Thank you, Mr. Chairman.

Mr. MoLLOHAN. Thank you, Mr. Serrano.

INTERROGATION OF ABDULMUTALLAB, CONTINUED

Mr. Attorney General, for those terrorist suspects that we are
talking about trying in Article III courts, the premise or the con-
cern around the Miranda rights are that we won’t get good infor-
mat}ilon from them. So just a little bit of questioning with regard
to that.

First of all, with regard to Abdulmutallab, the Christmas bomb-
er, a timeline. Correct me to the extent that I am in error here,
but I would like to lead you through this just a little bit. He was
taken into custody by security officials at the airport first, I believe,
and then taken to the hospital. He was then interviewed by the
FBI team, which as you described was a pretty sophisticated group
of people.

Mr. HOLDER. Right. I am not sure, but I believe that is the cor-
rect timeline and the correct people who interacted with him along
the way.

Mr. MOLLOHAN. So up to that point, Miranda rights are all pre-
served because that is obviously, I think, a public safety exemption
to the necessity for issuing Miranda rights. When questioning
somebody in the heat of an arrest, or in the aftermath of an event,
because you do have public safety concerns you are more interested
in that than you are in

Mr. HOLDER. Yes. And I also think you can argue that it was not
at least in those initial times, you could argue he was not in a cus-
todial situation.

Mr. MoOLLOHAN. Okay. So he was questioned for some period of
time without Miranda rights, correct?

Mr. HOLDER. Correct.

Mr. MOLLOHAN. Then he was treated in the hospital, and, after
he was released, he was Mirandized; is that correct?

Mr. HOLDER. He was. He was Mirandized by a different team, a
clean team as we call it. I think it was interesting that their view
was that he came out of that procedure a different person. That he
was more, for lack of a better term, warrior like, and I am not sure,
that is, I am not convinced, this is Eric Holder’s personal opinion,
I don’t think it was the Miranda warnings that made him decide
not to talk. I think it was something within him that took him back
to where he was immediately before he ignited the bomb, he be-
came that person again. That is why I think he answered a few
questions in that second interaction, but not many, and then ulti-
mately decided he did not want to continue the conversation.

I think we should never forget that in the days that followed
that, actually in the weeks that followed, that he has been talking.

Mr. MOLLOHAN. You are getting my point, but you are getting
ahead of my point. My first point is that he was interviewed by a
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qualified team, and I don’t know what justification there would be
for undermining the qualifications of the team. These are profes-
sional people out in the field who are trained in this area.

Mr. HOLDER. The people did that first one hour, 50 minute, inter-
view were good, trained FBI agents. One thing I should clear for
the record, to the extent that I said that the determination was
made only by them, with regard to the whole Miranda warnings
question, that was not done only by them. It was also done in con-
junction with people at FBI and Justice Department headquarters.
I was not involved, but other people at higher levels within the De-
partment made those decisions.

Mr. MoLLOHAN. Okay. So the suspect was interviewed prior to
being Mirandized, was Mirandized, and was subsequently ques-
tioned after being Mirandized. He was difficult right after getting
out of treatment, but subsequently I think your testimony has been
a number of times that a lot of good information, or perfectly good
information, was gotten after being Mirandized.

Mr. HOLDER. Right. What people should understand is that there
are studies in those briefs that we have heard about, I don’t have
it in front of me, that substantial numbers of people will, even after
they are Mirandized, continue to talk. Two, once they are provided
with lawyers, the lawyers can make a more objective determination
of the fix that their clients are in. The defense lawyers frequently
become, not advocates for the Government, but advocates for their
client, in the sense that they tell an Abdulmutallab, “Unless you
want to spend the rest of your life in a super max facility, you bet-
ter start sharing information with the Government.”

I don’t want to get into a specific case, but it frequently happens
that the defense lawyer helping his client also helps the Govern-
ment.

Mr. MOLLOHAN. I think that is the point I really wanted to get
to. If the premise of those who argue that a person should be ques-
tioned without Miranda rights is that better information is received
prior to, or by techniques which are employed without, Miranda
rights, that is a premise they would have to prove. It is certainly
contested in the public debate. That is a premise that has not been
established or laid before.

So my point is that we should us not presume that pre-
Mirandized information, or never Mirandized information, is better
information. It is simply, as I understand it, not an accepted
premise among the profession. Your comment?

Mr. HOLDER. I think you raise a very good point. It is one that
I would throw back at those who have criticized us for using the
criminal justice system and the Miranda requirement. “Well, what
is your proof that if he were whisked off to a military facility and
questioned by military people, even without the presence of a law-
yer, that information you would receive would have been more vo-
luminous, would have been better?”

There are psychologists we have consulted who say that the pres-
ence of military people in uniform makes them perhaps maybe war-
rior like.

Again, I would try to look at the facts and the experiences that
we have had, and the use of the criminal justice system to get in-
formation from Abdulmutallab, from Zazi, from Headley, and from
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a whole variety of cases that we have had this year. I think it
shows the efficacy of that system and the efficacy of that approach.

Mr. MoLLOHAN. Okay. Well my point is that the premise that I
think is assumed in this line of questioning is that the information
is better when the person is not Mirandized as opposed to when
they are Mirandized. That is not proven and is contradicted in a
whole lot of testimony, including yours here today.

We just had three bells. That means we have 15 minutes to vote,
but it will probably last longer than that. We are going to divide
up the remaining time between myself and the other members who
were here roughly equally, so it will be kind of a rapid fire here,
Mr. Attorney General. Then after that, we are going to adjourn the
hearing.

PREVIOUS TERRORIST TRIALS IN CIVILIAN COURT

I want to get on the record clearly that there have been a signifi-
cant number of terrorist cases tried in Article III courts during dif-
ferent administrations, both Republican and Democrat administra-
tions. Is that correct, sir, and can you give us a little detail on
that?

Mr. HOLDER. That is absolutely correct. There were terrorism
cases that were tried in Article III courts in the Bush Administra-
tion. I don’t have the exact number here, but I am pretty sure it
is close to about 150 or so. Ramzi Yousef, the original World Trade
Center bomber, was tried in Article III court. The blind sheik.
There are a number of high profile terrorism cases that were tried
successfully in Article III courts.

Mr. MOLLOHAN. They were tried in Article III courts during the
Clinton Administration, the Bush Administration, and now in
President Obama’s Administration.

Mr. HOLDER. Right, that is correct.

Mr. MOLLOHAN. Terrorist suspects tried in Article III courts.
Convicted?

Mr. HOLDER. Convicted, yes.

Mr. MOLLOHAN. And serving time in?

Mr. HOLDER. Federal prisons.

Mr. MOLLOHAN. Federal prisons in the United States. Thank you.

WHITE COLLAR CRIME

There is a lot of interest in the extent to which criminal fraudu-
lent conduct may or may not have been involved in the financial
crisis that the country has just experienced and is trying to fashion
regulations to prevent. Can you speak to your department’s efforts
to address that question and the status of your investigations?

Mr. HOLDER. We have put together a financial fraud enforcement
task force that marries a group of federal executive branch agen-
cies1 with our state and local counterparts, chiefly attorneys gen-
eral.

Mr. MoLLOHAN. The Financial Fraud Enforcement Task Force?

Mr. HOLDER. Exactly. With state attorneys general to look at a
whole variety of financial fraud. Everything from mortgage fraud
to securities fraud. A case brought just yesterday in the Southern
District of New York involving a bank and one of the first TARP
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criminal cases was brought by the financial fraud enforcement task
force.

That is something that is very broad in scope to look at, the en-
tirety of financial fraud activity that may have contributed to the
economic downfall that we saw, but to the extent that these crimes
exist, we are determined to find the people responsible and to hold
them accountable.

Mr. MOLLOHAN. The task force includes the Treasury Depart-
ment, HUD, SEC, and various inspector generals. It looks like a
broad base. Does your budget request anticipate greater activity
with regard to that task force going into 20117

Mr. HOLDER. Yes. We have increases with regard to corporate
fraud; DOJ opened an 11-percent increase and with regard to cor-
porate, mortgage, and other financial fraud DOJ wanted an in-
crease request of 23 percent.

ADAM WALSH ACT

Mr. MOLLOHAN. Mr. Attorney General, the Adam Walsh Act was
passed in 2006, as you know, but we are still struggling to fully im-
plement it due to a lack of funding. Has the Department quantified
what it would cost you to fully fund and implement the Adam
Walsh Act? If you have not, could you submit that for the record?

Mr. HOLDER. Sure. Let me submit something for the record, just
so that I can be more precise in my answer.

[The information follows:]

FuLL COST AND IMPLEMENTATION OF ADAM WALSH ACT

The Department of Justice (DOJ) does not have an estimate for the full imple-
mentation cost of the Adam Walsh Act (AWA). However, the Department is working
with DOJ components to quantify the resource requirements associated with the full
implementation of the Act. Once completed, the Department will share the cost pro-
jection with the Appropriations’ Committees. The Department has already identified
current resources appropriated for AWA enforcement. In FY 2008, the Department’s
resources for AWA enforcement, excluding grants, was $116 million. The FY 2011
President’s Budget requests more than $165 million, excluding grants, for the De-
partment to enforce the Act. The overall growth of the Department’s resources for
AWA enforcement, excluding grants, from FY 2008 enacted to the FY 2011 request
is 42 percent.

Mr. MOLLOHAN. Just to get a little support on the record from
the executive for Adam Walsh, I was heartened to hear that Presi-
dent Obama recently committed to John Walsh that he would get
the Act fully funded. Although clearly the 2011 request doesn’t do
that. Do you have a strategic plan, or is one being developed, to
ramp up the program over time?

Mr. HOLDER. Yes. We are determined to make real the Adam
Walsh Act. As the President indicated, we are looking at about a
20 percent increase in funding for next year, and I think that over
a year we will be looking at those kinds of increases even in spite
of the economic downturn that we have to deal with and a deficit
reduction that we have to engage in.

Mr. MOLLOHAN. And you are going to submit for the record——

Mr. HOLDER. Yes, I will.

Mr. MOLLOHAN [continuing]. What it would cost to fully imple-
ment that Act, and, if you would, your plan for ramping it up to
full funding and how many years that would take.
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Let me note quickly, certainly with approval, that I applaud your
request with regard to the Indian nation’s leadership council. I feel
confident it will help the Department coordinate tribal leaders and
be more responsive in their campaign.

I think we all understand the ambiguities and jurisdictional dif-
ficulties of law enforcement in Indian territory, and the terrible
consequences that result. This Committee certainly is sensitive to
that. Our bill last year reflected our interest in increasing re-
sources for law enforcement in Indian territory, even given these
jurisdictional challenges. I want to compliment you on your budget,
because you have significantly increased funding for maybe one of
the most unnoticed issues in the country with regard to law en-
forcement.

Mr. Wolf.

INTERROGATION OF ABDULMUTULLAB, CONTINUED

Mr. WoLF. Thank you, Mr. Chairman. I am going to submit a lot
of questions for the record, but on the issue of timeliness and Mi-
randa, the press announcement materials provided to the Congress
last fall stated that the principal function of interrogations of high
value detainees is quote “intelligence gathering rather than law en-
forcement.” One.

Secondly, I have talked to a lot of people, some in your depart-
ment who are experts, they said you missed it on the timeliness.
Timeliness is very important.

To have shown him pictures of Guantanamo people that have
been sent back, to show pictures to the Christmas day bomber
could have said did you see this man, did you see this man, did
you see this person? You didn’t have enough time to do that.

Also what location were you in? Were you in this location, what
building were you in, what address, who did you see, who were you
with, who else was in the class?

I mean there were so many things that could have been missed.
So I mean, there was an opportunity that was missed and we will
never get it back again.

Mr. HOLDER. That is simply not true.

Mr. WOLF. It is true. It is true.

Mr. HOLDER. It is not true.

hMr. WoLF. We missed opportunities. Because once we missed
them——

Mr. HOLDER. That is not true.

Mr. WoLr. Well it is true.

Mr. HOLDER. I know.

Mr. WoLFr. Well, I say it is true, and you say it isn’t true, but
people that I have talked to said you missed an opportunity

Mr. HOLDER. I have had access to the documents.

Mr. WoLF. You never had the pictures with you to show him in
Detroit at that time.

Mr. HOLDER. It is not true.

Mr. WOLF. You never had the pictures to show.

Lastly on the prison rape thing.

Mr. HOLDER. That is not true. For the record, that is not true.

Mr. WoLF. Well, I believe it is based on the information that I
have.
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HUMAN RIGHTS WATCH REPORT ON PRISON RAPE

On the prison rape thing I am going to end by reading this. This
is from Human Rights Watch. No escape: Male rape in U.S. pris-
ons. “Preface.” “I have been sentenced for a DUI offense, my third
one. When I first came to prison I had no idea what to expect. Cer-
tainly none of this. I am a tall male who unfortunately has a small
amount of feminine characteristics and very shy. These characteris-
tics have got me raped so many times I have no more feeling phys-
ically. I have been raped by up to seven men at one time. I have
had knives at my head and throat. I fought and I have been beat
so hard that I didn’t even think I would see straight again. One
time when I refused to enter a cell I was brutally attacked by staff
and taken to segregation. Though I had only wanted to prevent the
same or worse by not locking up with my cell mate. There is no
supervision at the lock down. I was given a conduct report. I ex-
plained to the hearing officer what the issues were. He told me
that off the record he suggested I find a man that I can willingly
have sex with to prevent these things from happening. I requested
protective custody only to be denied. It is not available here. He
also said there was no where to run and it was best for me to ac-
cept things. I probably have AIDS now. I have had difficulty rais-
ing food to my mouth and from shaking after nightmares of think-
ing how this all is. I have laid down without physical fight to pre-
vent so much damage and struggles that when fighting it has
caused my heart and my spirit to be raped as well, something I
don’t know if I will ever forgive myself for. This has gone on and
the longer you delay it the more this will happen.”

I yield back the balance of my time.

Mr. HOLDER. Again for the record, I share, as I indicated before,
the concern that you have expressed. That story is a horrible one,
and we are committed to doing all that we can as quickly as we
can to deal with those kinds of situation.

Mr. MOLLOHAN. Mr. Culberson.

LEGAL TECHNICALITIES IN TERRORISM TRIALS

Mr. CULBERSON. Thank you, Mr. Chairman. Mr. Attorney Gen-
eral and Mr. Chairman it is my concern and I know the concern
of my constituents and all my colleagues, it is not just the quality
of the information that we would obtain with or without Miranda,
it is our worry is that these people will be released on technical-
ities, that they will go free because they were given constitutional
protections by this Administration that foreign nationals in time of
war have not been given previously. I am still trying to run the two
individuals you gave me. Mr. Chairman, I do know for a fact that
Richard Reid was arrested at a time when there was no military
commission, that is why he was sent to civilian court.

Your testimony, Mr. Attorney General, that Siddiqui and al-
Delaema individuals were sent to civilian court at a time there
were military commissions in existence?

Mr. HOLDER. I have to look at the dates. I believe that is correct.

Mr. CULBERSON. Okay. We are very, very short on time. Mr.
Chairman, I wanted to also ask if I could the Attorney General if
the charges against KSM are dismissed because of some legal argu-
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ment that he raises under the Constitution or Supreme Court case
law, his charges are dismissed by the federal court and he is or-
dered released, I think I heard you say that you are going to—the
Administration will order that he continue to be held; is that cor-
rect?

Mr. HOLDER. Yes. First off, in terms of the premise, I don’t think
there is an instance of a terrorism case where somebody, a terrorist
charged in an Article III court, got off on a so-called technicality.
I don’t know of one case.

Mr. CULBERSON. Excuse me, I am talking about KSM. You have
ordered that he be sent to be tried in a civilian court.

Mr. HOLDER. Yes, that is fine.

Mr. CULBERSON. Regardless of where that takes place.

Mr. HOLDER. I can certainly deal with that question, but I am
just dealing with what you said at first, and I don’t want to let that
go unrebutted.

Mr. CULBERSON. Oh, I am sorry if you misunderstood me.

Mr. HOLDER. Again, what I would said is let us look at the facts
and let us look at history. There has never been, as far as I know,
a terrorism trial that ended in a pretrial release of somebody on
the basis of some technicality.

Mr. CULBERSON. In a military tribunal.

Mr. HOLDER. In an Article III court.

Mr. CULBERSON. Okay, but that is the danger we expose our-
selves to and that is our concern, is that this hasn’t been done be-
fore, other than those two cases you mentioned, which we are going
to run down.

Mr. HOLDER. We have tried hundreds of cases in Article III
courts where I am sure pretrial motions have been raised, none
have resulted in the release of somebody on a technicality.

Mr. CULBERSON. Well in time of war is the concern.

But if I could very quickly, because we are running out of time.
If the charges against KSM are ordered dismissed by the District
Court I have heard you say publicly that the Administration would
order that he continue to be held; is that correct?

Mr. HOLDER. I will answer that question, but first, on the basis
of the way in which this case would be structured in an Article III
court, the chances of his being released on a technicality are slim
to non-existant. Having said that, you are correct. I have said that
if Haley’s Comet were to come flying through this hearing room
today, and if something like that happened, it would not be the in-
tention of this Administration to release him into the United
States.

Mr. CULBERSON. Well so if you get a court order ordering that
KSM be released and the charges dismissed you will release him
overseas?

Mr. HOLDER. That is not what I have said, no.

Mr. CULBERSON. Well you said you wouldn’t release him in the
United States. Where would you release him?

Mr. HOLDER. Well there are a variety of things that can be done.
Again, I think we are talking hypotheticals that we will never have
to face.
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Mr. CULBERSON. But we have to think about it. And if he is or-
dered released by the court where would you release him if not in
the United States?

Mr. HOLDER. Under the system that we have in place there have
been cases where we have made the determination, with regard to
detainees, that certain of them can be transferred, certain of them
can be tried and certain of them can be held on a long-term basis.

Mr. CULBERSON. Okay.

Mr. HOLDER. We have I think the facility under the AUMF, the
Authorization of Use and Military Force, to detain somebody on a
long-term basis. So if, and it is not going to happen.

Mr. CULBERSON. It is an if. You got a court order, charges are
dismissed, he shall be released. Where would you release him?

Mr. HOLDER. It is an if, it is not going to happen. But if that
were to be the case, he would not be released.

Mr. CULBERSON. You said he would not be released in the United
States and he will not released period.

Mr. HOLDER. I am not qualifying it. He would not be released.

Mr. CULBERSON. Well then if the nobility of American justice, the
example we would set to the world so the terrorists would like us
you just threw all that out the window.

Mr. HOLDER. No, I am not. I am dealing with a hypothetical.

Mr. CULBERSON. Mr. Chairman, am I missing something here?
Mr. Wolf, Mr. Chairman.

Mr. MOLLOHAN. Yes.

Mr. CULBERSON. What am I missing, please. I will yield. I mean,
I don’t get it. Texans don’t understand this. I mean if you are at
war you hunt them down, you kill them. I don’t know why are we
giving this guy constitutional rights to make the terrorists like us
or think that we are noble and you are going to hold him in jail
anyway if he is ordered released.

Mr. HOLDER. But you are dealing——

Mr. CULBERSON. Mr. Chairman, I will yield. What am I missing?

Mr. HOLDER. What you are missing is that what I said is you are
dealing with a hypothetical that is not going to happen. It is not
going to happen.

Mr. CULBERSON. It is a distinct possibility it could happen, and
you said you are not going to release him.

Mr. HOLDER. On the basis of what? Why would you say that?

Mr. CULBERSON. Well this is a public hearing, our enemies are
listening, you have just said that you are going to hold this guy in
jail if the court orders him released. And the purpose of the trial
is to show the nobility of American justice and we treat everybody
equally and the terrorists will like us, you know, kumbaya. Well
if the court order is saying release and you are going to hold him
in jail you just nullified all that, right?

Mr. HOLDER. See this is the danger——

Mr. CULBERSON. And I yield, Mr. Chairman. If I am missing
something I am missing something. This just does not make any
sense at all. This is war. You hunt them down you kill them or you
hold them forever. This is not complicated to a Texan.

Mr. HOLDER. Okay, but this is my fault for having gone down the
road of a hypothetical, and I should have simply said the hypo-
thetical that you have posed is not a real one on the basis of our
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experience and the facts that we have over the years in Republican
and Democratic administrations.

Mr. CULBERSON. But I hope you can see my concern. You say
that if Osama Bin Laden is captured he is entitled to the same, you
know, he is going to be treated as a murderer like Charles Manson.
We are going to try KSM——

Mr. HOLDER. That is not quite what I said.

Mr. CULBERSON. That is the gist of your testimony. Is that he
is—

Mr. HOLDER. That is not what I said.

Mr. CULBERSON. As a murderer is treated as a murdered like
Charles Manson. They are not even in the same category. And it
is just a real concern, Mr. Chairman, and I think it exposes the im-
mense danger of going down this path, Mr. Attorney General. We
are at war, you cannot treat these people, this is not a war on
crime, this is a war on terrorists, and you treat them like you
would Nazis. If you captured a Nazi on the battlefield you should
treat them no different than you would a terrorist captured on the
battlefield. And that is the danger, you have opened up a can of
worms and pandora’s box. We need to stick with what works. We
a}rl'e at war. You hunt them down and you kill them or you capture
them.

Mr. HOLDER. I think you are right, we do stick with what works
and we look at history, we look at facts, we don’t look at hyperbole,
we don’t look at campaign slogans, we don’t use fear. And if that
is the case there is no reason for us to have any concern or fear
that our Article III courts, our military efforts, the use of military
commissions, or our diplomatic efforts will not ultimately be suc-
cessful in winning this war.

But as I said before, if you take from us, if you take from us

Mr. CULBERSON. Not suggesting that.

Mr. HOLDER. That is in essence what you are trying to say.

Mr. MOLLOHAN. The gentleman’s time has expired.

Mr. CULBERSON. Thank you, Mr. Chairman.

Mr. MoLLOHAN. I will give the witness a chance to finish his an-
swering.

Mr. HOLDER. I was simply going to say if you take from us the
ability that has been used by Republican and Democratic adminis-
trations and attorneys general to use the Article III courts in the
successful way that we have you will weaken our effort in this war
that we must win.

Mr. MOLLOHAN. Mr. Attorney General, I would only add to that
other administrations have likewise not taken those tools out of
their toolbox presumptively. The law works wonderfully when it
works in the context of real cases, and chasing hypotheticals can
be extremely difficult in the law. Tangibility is always helpful in
answering these kinds of questions.

I thank the Attorney General for his service and for his testi-
mony here today. I compliment the Administration on really ensur-
ing that process is re-emphasized at the Department, and thank
you very much for doing a very difficult job extremely well, both
in regard to the conventional crime responsibilities and the effort
of the Department to handle these very complicated, difficult ter-
rorist situations with professionalism while keeping in mind all of
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the responsibilities and rights that you must balance under the
Constitution.
Thank you for your testimony here today, Mr. Attorney General.
Mr. HOLDER. Okay, thank you.
Mr. MOLLOHAN. Thank you.
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Chairman Alan Moliohan
Questions for the Record

1. The JIST budget request includes $6 million to upgrade the JABS system
and modify it to match the anticipated rollout of the FBI's Next Generation
Identification system. This would include modifying the JABS software to
allow it to be compliant with new biometric data, including palm prints, iris
scans and facial recognition-quality photographs. The most recent
information available to the Committee indicates that the FBI has yet to
finalize which biometric indicators will be collected and stored in NGL. Is
that correct? If so, how have you developed a resource request to adapt
JABS to biometric standards that have not yet been set?

Answer: In coordination with its stakeholders, the FBI has identified key
biometrics for evaluation. Planned increments for the Next Generation
Identification (NGI) program include integration of the following biometric
indicators: fingerprints; palm prints; face; iris; and scars, marks, and tattoos. The
Integrated Automated Fingerprint identification System (IAFiS) system currently
accepts and stores photos and paim prints. There are over 1.1 million paim
prints, 8.8 million photos, and 66 million criminal fingerprint sets presently stored
within IAFIS. Palm prints will be searchable in NGI in 2012. Facial photo
searches, and text-based searches of scars, marks, and tattoos, will be available
in NGl in 2013.

The FBI has provided tremendous identification and investigative capabilities for
its user community using fingerprints within the 1AFIS for over a decade. And
while NGI will provide vast improvements in the use of this biometric (i.e.,
fingerprint), the addition of palm prints and facial recognition capability through
NG will provide additional tools that have been stable, mainstream biometric
indicators for some time.

Because the FBI's user community has collected fingerprints, palm prints, and
photographs as part of the booking process for years, suitable standards have
evolved for these biometric modalities. The more recent developments in the
state of the art iris scanning technology and corresponding matching algorithms
indicate iris may add a highly accurate and scalable biometric indicator to the FBI
stakeholders. From a standards perspective, iris recognition is continuing to
mature but rapidly closing in on the previously mentioned biometric match
performance. As a result, iris recognition is projected for inclusion in NGl in the
latter increments subsequent to a trade study where iris standards maturity will
be comprehensively assessed.

The FBI's approach to testing and evaluating potential NG| biometric
technologies is a systematic method of conducting trade studies, partnering with
the National Institute of Standards and Technology, assessing reference
implementations at the state, local, or federal level, as well as other proven
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methods already employed for fingerprints. The process used in the NGl trade
study evaluations insures that the technology selected for the NGI system will
meet the system requirements for accuracy, scalability, and interoperability.

The FBI agrees that more modern technology will need to be deployed within the
JABS system to match the anticipated roliout of new biometric capabilities
provided by NGI. The FBI publishes the collection standards required for the NGi
system and its predecessor the IAFIS within the Electronic Biometric
Transmission Specification (EBTS). The FBI also maintains a certified list of
approved products for meeting this specification. With the exception of iris, all of
the collection standards for fingerprints; paim prints; and photographs are
currently mature enough to support the NGI Program and available to the JABS
Program Office to support their development efforts. Iris recognition is not
anticipated to be implemented until 2015. The FBI will continue assessing iris
maturity for the next few years and remain in close collaboration with the JABS
Program Office on the required specifications to acquire iris images in the
booking environment.

. The budget request includes no new funds for the development and
deployment of the Integrated Wireless Network. How does this lack of new
investment impact the deployment schedule for the Midwest/Mid-Atlantic
region? How does it impact the overall IWN development and deployment
schedule?

Answer: The FY 2010 appropriation and the FY 2011 President's budget each
include approximately $100 million for the integrated Wireless Network (IWN).
The original IWN deployment strategy was based on $1.2 billion over a 6-year
funding schedule. The constrained budget environment will extend the IWN
implementation schedule beyond the original 6-8 years. The program office is
currently reexamining the impiementation schedule timeline in order to revise the
lifecycle assumptions in light of the fiscal environment. In this effort, the
Department will also explore different implementation approaches that enable a
more rapid deployment of land mobile radio capabilities to agent communities
and areas with the greatest needs. The National Capital Region is on schedule
for IWN initial operating capability by the end of 2010, and the Baltimore
metropolitan area is scheduled next in 2011.

. Every year without IWN, the Department’s legacy radio equipment becomes
older and more obsolete, which will increase the amount of O&M money
needed just to keep the old system running. Given the unavoidable
increase in O&M needs and the essentially flat total LEWC request, will this
budget actually result in a decrease in funds available for IWN developmen!
and deployment?
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Answer: As identified previously, the FY 2010 appropriation and the FY 2011
President's budget each include approximately $100 miilion for IWN. The FY
2011 President's Budget will continue to support both the development and
deployment of the program, as well as ongoing O&M requirements.

. In the budget request, a new Immigration Judge Team for EOIR includes a
1:1 ratio of law clerks to immigration judges. What is the EOIR-wide
average ratio of law clerks to immigration judges? If the EOIR-wide average
is not 1:1, what are you doing to address the shortage of law clerk support
for your judges?

Answer: The position increase received for 2010 will bring the ratio to 1:3 (90
law clerks to 280 immigration judges). If approved, the 2011 appropriation will
result in a ratio of 1:2.7 (111 law clerks to 301 judges). Prior to 2006, the ratio
was approximately 1:5. EOIR is committed to continuing to move toward the 1:1
goal.

EOIR has developed and implemented several programs and tools to augment
legal support for immigration judges. These include a summer law intern program
and a robust, year-round volunteer legal internship program which typicaily
includes over 60 legal interns supporting immigration judges.

In addition, several tools have been developed and distributed to immigration
judges. To name but a few, these include: the Immigration Judge Benchbook, an
on-line resource containing a variety of legal resources, links to subject matter
experts, decision templates, etc; a monthly publication — the Immigration Law
Advisor — which includes a synopsis of recent developments in immigration law,
as well as legisiative, regulatory and case law updates; and, a new monthly CD
distributed to judges, which is derived from the Board of Immigration Appeals
lecture series and includes information on a variety of topics related to
immigration law.

. For each of the past 5 years, please provide the following for EOIR {J
positions: total authorized positions; start of year on-board positions;
number of positions lost due to attrition; number of enhancement hires;
number of vacancy back-fill hires; and end of year on-board positions.
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Answer: The numbers of IJ’s on-board, start of the Fiscal Year were as follows:

2005................ 215
2006................ 213
2007........... 223
2008................ 216
2009................ 222

2005.........ccoe 213
2006........c.cconeee. 223
2007, 216
2008........ccceee 222
2009.......ccoceis 232

The number of IJ hires and separations were as follows:

Hires Separations
2005 11 13
2006 19 9
2007 7 14
2008 16 10
2008 15 5

There are no authorized staffing levels for immigration judges provided in statute
or in the budget. However, EOIR’s current target ceiling is 280 immigration
judges (including the 28 new positions received in 2010). in addition, 21
additional judges have been requested in the President's 2011 budget, which
would bring the total to 301.

When vacancies occur, whether through attrition, enhancements or the
identification of base level funding, decisions as to the placement of the positions
are made on a case-by-case basis taking into account the locations with the



68

highest demonstrable need. As such, EOIR does not track “back-fills” vs.
“enhancements.”

. Please provide NSD’s projected FISA workload for FY 2011, as well as an
update on the current (FY 2010) and projected (FY 2011) FISA backlog.

Answer: NSD is preparing a classified response to this question and will contact
Chairman Mollohan through the appropriate channels.

. Why are some litigating divisions within GLA getting increases for e-
Discovery while others are not? Are the needs different across divisions, or
is there a multi-year rollout plan for e-Discovery capabilities?

Answer: The Department is committed to upgrading its E-Discovery capacity
across the board, and is engaging in a number of initiatives that will have
Department-wide effects. It is convening a cross-component working group on E-
Discovery, creating training programs available to all components, and ensuring
that every litigating attorney has the basic knowledge necessary to confront the
E-Discovery issues that arise routinely in his or her practice. Yet while there are
opportunities to improve in every litigating component, the increases requested
recognize that each litigating component faces unique challenges. Some
components — such as the Civil Division, Environment and Natural Resources
Division, and the United States Attorneys’ Offices — face significant discovery
obligations in a large number of their cases. Others focus primarily on litigation in
which the Government'’s actions are not otherwise at issue. The increase is
designed to target the Department’s limited resources for this initiative at the
strategies where they will be most effective.

. The Department’s FY 2010 spend plan notes that all funds for debtor audits
by the US Trustees will be exhausted by the end of this fiscal year. The FY
2011 budget request does not appear to include any new funds to restart
this activity. Is the Department intending to perform debtor audits in FY
20117 If so, how many and how will you pay for this activity?

Answer: Funds have never been appropriated to support the United States
Trustee Program’s requirement to contract for debtor audits. Since the
implementation of the Bankruptcy Abuse Prevention and Consumer Protection
Act (BAPCPA), the Program has used carryover balances to fund debtor audits.
Based on current projections, there may not be sufficient carryover funding
available in FY 2011 to cover debtor audits at the current rate. The Program is
reviewing alternatives to reduce the cost of debtor audits without measurably
impacting their effectiveness.
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9. What is the mission of the Attorney General's Sentencing and Corrections
Working Group? What are the scope of changes to the Federal criminal
justice system it is considering, and what is the timeline for any proposed
legal or policy changes?

Answer: The Attorney General created the Sentencing and Corrections Working
Group last year to conduct a comprehensive review of federal sentencing and
corrections policy. The mission of the Working Group has been to help develop
sentencing and corrections systems that, in as effective and efficient manner as
possible, promote public safety, provide just punishment to offenders, avoid
unwarranted sentencing disparities, and reduce recidivism by breaking down
barriers for ex-offenders to successfully rejoin society. The group has been
examining, among other issues, (1) the disparity in federal crack and powder
cocaine sentences; (2) prisoner reentry and other programs to reduce recidivism;
(3) the Department's policies on charging and sentencing advocacy; (4) the
federal sentencing guidelines; (5) mandatory minimum sentencing statutes; (6)
the impact of current charging policies, sentencing practices, and resource
issues on the Bureau of Prisons; (7) alternatives to incarceration; and (7) the
Department’s protocols for reviewing capital offenses for the possible application
of the death penaity.

The Working Group has been completing aspects of its work on a rolling basis.
We anticipate announcing some changes to Department policies in the near
future.

10.The Department’s Adam Walsh Act funding crosscut shows a 15% increase
for Adam Waish Act programs between FY 2009 and FY 2011 (with an 18%
increase when inciuding related, non-Adam Waish Act programs that are
included on the crosscut table). How do you reconcile this funding
crosscut with public statements about increasing Adam Waish Act funding
by more than 20%7?7

Answer: The Department provided an updated Adam Walsh Act (AWA) crosscut
on March 23, 2010 that shows a 19% increase between FY 2009 and FY 2011
for AWA supported and related grant programs, which is consistent with public
statements that reference a 20% increase between FY 2009 and FY 2011. More
importantly, the increase in law enforcement and prosecutorial programs, when
excluding grants, is 42% between FY 2009 and FY 2011 in the most recent
version.
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11.Please provide a cost estimate for the full implementation of the Adam
Walsh Act.

Answer: The Department of Justice (DOJ) does not have an estimate for the full
implementation cost of the Adam Walsh Act (AWA). However, the Department is
working with DOJ components to quantify the resource requirements associated
with the full implementation of the Act. Once completed, the Department will
share the cost projection with the Appropriations’ Committees.

The Department has already identified current resources appropriated for AWA
enforcement. In FY 2008, the Department’s resources for AWA enforcement,
excluding grants, was $116 million. The FY 2011 President's Budget requests
more than $165 million, excluding grants, for the Department to enforce the Act.
The overall growth of the Department’s resources for AWA enforcement,
excluding grants, from FY 2008 enacted to the FY 2011 request is 42 percent.

12.Please provide a strategic plan showing how the Department intends to
achieve full implementation of the Adam Walsh Act.

Answer: The Department is currently assessing what fully implementing the
Adam Walsh Act entails and how much it is projected to cost. The Department
will forward this information to the Committee as soon as possible.

13.Have you established the interagency and tribal working group referenced
in the explanatory statements accompanying the FY 2010 CJS and Interior
appropriations acts? If not, when will this take place?

Answer: To ensure coordination between the Departments of Justice and the
Interior on public safety in tribal communities, the Departments have established
a Deputy-led working group. Inter-agency issue teams, which will report to this
working group, are being created to address specific topics (for example, faw
enforcement training, crime-data collection, and violence against Native women).
The Attorney General has also created a Tribal Nations Leadership Council to
advise the Department on critical issues implicating Tribal Nations. The Tribal
Nations Leadership Council will be made up of tribal leaders representing 12
tribal regions, and selected by the tribes of each region.
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14.How did the tribal listening sessions conducted by the Department and by
the White House inform the mix of indian Country program increases
proposed in the FY 2011 budget?

Answer: The listening sessions conducted by the Department and by the White
House, in which representatives from key federal agencies met with tribal
government officials to discuss public safety in indian Country, were very helpful
to inform the development of the DOJ FY 2011 budget request. During these
sessions and during subsequent tribal consultation, we consistently heard a
strong desire for more flexible grant programs to meet tribal communities’ needs
more effectively. In addition, we heard that the tribes need additional FBI agents
and prosecutors to address the serious violent crime problems that plague Indian
Country, as well as increased support from the FBI lab in processing evidence in
tribal cases.

Since the listening sessions, we have responded immediately by streamlining our
grant-making process in FY 2010. DOJ announced in early March that the FY
2010 Coordinated Tribal Assistance Solicitation (CTAS) is now available at

www tribaljusticeandsafety.gov. CTAS is coordinating over $160 million in Tribal
specific competitive grant programs (other than Office on Violence Against
Women's Tribal Coalitions Grant Program) into a single solicitation. That means
that a Tribe wiil only have to submit one application, which will cover all of these
programs. The deadline for CTAS applications is May 13, 2010.

The FY 2011 President’'s Budget request continues this process improvement by
proposing to replace many tribal criminal justice programs with set-asides in
QJP, COPS, and OVW that could be used to support many different types of
tribal criminal justice-efforts. Additionally, tribes will still be eligible to apply for
many existing DOJ grants programs. This improved flexibility will allow the
Department to respond more quickly to the changing needs of Native American
communities.

We are requesting $19 million in reimbursable funding from the Department of
the Interior for the FBI to support 81 positions (45 agents) investigating violent
crimes in Indian Country. The FBI! is also requesting $328,000 and 2 positions in
direct funding to provide forensic support for Indian Country investigations.
Finally, the FY 2010 appropriations act provided funding for an additionai 33
prosecutors for Indian Country, and the FY 2011 request fully annualizes these
additional positions.
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15.When will the first indian Country operating plans be submitted by your US
Attorneys offices? Will these plans identify district-level resource gaps for
purposes of future budget planning?

Answer: All United States Attorneys Offices with federally recognized tribes in
their district will be required to prepare and submit an operational plan to the
Deputy Attorney General and EQUSA’s Native American Issues Coordinator
within eight months of a newly confirmed United States Attorney taking office. It
is expected that the operational plans will be reviewed and, if necessary, updated
annually. The Department recognizes that prosecutions alone are not the answer
to crime in Indian Country. Rather, an effective solution also involves prevention,
training, and other grassroots intervention efforts. Due to limited financial
resources in Indian Country, task force models and federal grant funds should be
explored whenever possible. Through these mechanisms, the federal
government may be able to supplement tribal resources. When addressing
outreach matters, each operational plan should address grants provided by the
Department to federally recognized tribes in their district.

16.The budget request proposes significant new funding for tribal policing
{through both additional FBI agents and increased tribal hiring), but no new
" funds for Indian Country prosecutions. Are you concerned that a
bottleneck will form at the prosecutorial level when all of these new officers
and agents are in place?

Answer: The FY 2010 Department of Justice appropriation provided additional
resources for the United States Attorneys Offices for the prosecution of cases
involving violent crime. it is anticipated that this funding will support 30 new
Indian Country AUSA positions and a pilot project consisting of three indian
Country Community Prosecution Teams. While no additional AUSA positions are
included in the FY 2011 budget, the positions provided in the FY 2010
appropriation will be annualized. This increase in staffing should allow the United
States Attorneys Offices to handle the anticipated increase in cases submitted fol
prosecution.

Furthermore, there is a hiring pipeline delay so that once an agent is hired,
trained, and actively doing investigations, the need for prosecutorial resources is
at least 6 months behind. Additionally, investigations do not always lead or end
up in prosecution; a deterrent effect on crime happens even when an
investigation does not become a case; and it may take several agents or
investigators to conduct the investigations while it may only take one attorney to
prosecute the case.

With respect to officers funded under the COPS Program, one of the basic tenets
of community policing is for these officers to work in collaboration with their
communities to come up with long-term solutions to neighborhood problems, so
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that does not necessarily translate into more arrests. In addition, community
policing is generally a proactive approach to improving public safety (i.e., take
action before a crime occurs) rather than a reactive approach (after a crime has
occurred).

Finally, state, local, and Tribal governments are all eligible to use Byrne JAG or
Competitive funding grants and Juvenile Accountability Block Grants to hire
prosecutors if there is a backlog on prosecuting violent offenders. Similarly, the
COPS Child Sexual Predator Program can also fund the hiring of prosecutors.

17.The Department has said that it is attempting to honor tribal leaders’
preference for more flexible grant programs. However, the COPS budget
request takes funds out of the more flexible Tribal Resource Grant Program
and puts them into the more narrowly focused tribal set-aside of the
Universal Hiring Program. How do you reconcile this proposal with the
stated desire to provide more grant flexibility to tribes?

Answer: The COPS Office is aware of and sensitive to both the hiring and
equipment needs of tribal law enforcement. COPS is requesting to address hiring
needs with the $42 million being set aside for tribal hiring in the FY 2011 COPS
Hiring Program proposal. When combined with the $25 million request in funding
for the Tribal Resources Grant Program (TRGP), COPS’ total dedicated funding
in FY 2011 for tribal agencies is $67 million, an increase of approximately 68%
from FY 2010. With these combined resources dedicated to tribes, COPS
expects to continue to meet the hiring and equipment needs of tribal law
enforcement. COPS believes that this approach provides the most flexibility to
tribes, as it sets aside a minimum amount of funding for hiring tribal law
enforcement officers under the COPS Hiring Program. The $25 million requested
under TRGP would still maintain the flexibility to fund both hiring and equipment
and technology, based on demand from the tribes. Although COPS believes that
the demand for tribal hiring can be met with the $42 million from the COPS Hiring
Program, should the demand for hiring far outweigh the demand for equipment,
TRGP funds could be used to supplement the COPS Hiring set-aside. In
addition, on average, the costs associated with hiring grants is higher than the
costs associated with TRGP equipment grants, thus it has been more
advantageous to use limited TRGP resources towards awarding equipment and
technology grants.
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18.Please provide the Department’s legal opinion on the authority of GAO to
review DOJ’s intelligence and national security programs pursuantto a
request from Congress.

Answer: it is the Intelligence Community’s longstanding practice, informed by the
Department of Justice's analysis of the relevant statutory provisions regarding
GAQ investigative authority and the Intelligence Oversight Act, to decline to
participate in GAQ inquiries that evaluate intelligence programs. Because of the
sensitivities that can arise during oversight of intelligence programs, there has
been a longstanding arrangement between the branches that it is most
appropriate for oversight of these programs to be conducted by the intelligence
Committees. The longstanding practice regarding GAO inquiries concerns
intelligence programs, not national security programs more generaily.

19.Which programs, projects, or activities proposed in the budget are
unauthorized? For each such unauthorized PPA, what was the last
authorization (public law reference); the last fiscal year of authorization;
and the authorized funding level in the last fiscal year of authorization?
What was the amount of the appropriation provided for each such PPA for
the last fiscal year in which it was authorized?
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S(ala and Lot Gun Viclence Prosecuton WA A  {Dapanment of Justice Appropriatons Acl. 2010
¥Gun Molance Reduction (P4 111117
e WA A, O Dpariment of s Apprapdaions Ac 20710
Pl 13191
47 Bulletprool Vst Parinarship 2012 20,000 360 47 USC 3780 @123}
57 Criminal Records Upgradas (GA) 2007 250,000 10,000 [42 USC 14B01(6)(1)-$250 mil auth. for
IFY07fomt for several progrars; see also ine
5/ Paul Coverdel Grants 2008 20,000 30000 |42 USC 379%a1124
Stats Crimoal Alien Assisiance 2011 850,000
‘Prison Rape Pravertion ard Prosecilion 2010 40,000
Byme Jusice Assistance Granl Pragram [JAG] 2012 7,085,600
State and Local Antiterorism Training (SLATT) WA A
Wational Institute of Justica fa AsSISt Unks of focal WA NIA o) Dspamrem of Justice Approprialns ACL, 2010
govi technobn) (P L 111117
Byme Disorstionaty Grants NIA NIA| o Dsuanmem of Justice Appropratians Adt, 201G
PL1
Frasarplion Brug Montorng [ [ 5 Depanmnn! of Justize Appropratbons Adl. 2010

(P, 113117,
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DEPARTMENT OF JUSTICE
1ZA PPROPRIAT
{Dollers in Thousands)

Lantyemof | At Lovet pproptsion
Ebeik nLast Last Vour of Femtt .
Appropristed Program Autiatn of | Yourof Exprans Expross Rocmrtnd Authorization of Approprietion Citation
‘Appropeiation
indan Programs .
Trital Courts 2004 indal 78881 155 USC 3681}
Alcohol and Substance Abuse WA NIA] NI} 0 {Department of Justice Appropnations Ad, 2010
(PL 111117
Indian Prison Grante 2000 2,753 5,000 | G 142 USC 13708(a)
Training/TA Civil and Crimingt Legal Assistance T Department of Juslice Appropnations AL, 2010
(P.L 111-117)
4 DRAT Forensics, WA A, AL 155,000 BOGO0 N T
47 For the purposes of thaKirk BIOCASWOrth posI- 200§ 5200 75000 15,000)] TBO42 USC 141368(b)
gonviction DNA testing H
Sexual Assault Forensic Exam Program 3 Department of Justice Appropriatons Act, 2010
. P, 11111
47 DNA Analysis and Capacty Enhancemenuathier 2074 751.000] RA (1510001 (157.000] TBO42 USC 141350}
Foransics (including for the purposes of Debbe
Crirvinadt Justice Reform & Recidiism Effarts by the 16,000 o
States
John R Justice Student Loan Loan Repaymert 10,000 [
Missing Aizheimer's Patient Program 1998 900 598 2000 2,000 0 142 USC 1418%d}3)
Captal Lifigation Improvement Grants (includng 2009 75,000 5.500 5,500 5500 5,500 {42 USC 141636
Wrengtul O« Review Program) .
Drug Cours 2008 70,000 15200 § 40,000 45,000 0 142 USC 37%3(aj(26)
Residertial Substance Abuse Treatment 2600 72,000 81877 10,000 30,000 30,000 142 USC 379Xa)(17}(E)
Victims of Yrafficking 2011 10,000, 1,000; [ 10,000 12500 10,000 122 USC 7110, 42 USC 14044c(d)
A Sex Offender Management ASSSEncs (SOMAY 2008 ndef 5000 | 5000 11660 5060 142 USC_16026(c) -
‘47 Nationaf Sex Offender Public Website N/A A NiA] 1,660 1,000 .000 |Department of Justice Apgropnations A, 2010
(PL 111117)
Mentally {it Offender Act 2014 50,000 NIA] 10,000 12,000 0 142 USC 3757 aa(i)
Northem Border Prosecuior Grants NIA 2 NIA 3.000 3006 O Depanment of Justica Approprations Adi, 2010
(P4, 111117 |
Byme Copeliive Grants A A A 30000 45500 36000 {Ospastment of Justice Appropaatons Aci. 2010
(PL TI-117)
Economec, Highloch, Cybercime Preventon B2 RA; A 18000 20008 § [Depantment of Justice Appropnations A, 2010
. 133
5/ National instant Background Check System (NICS} 2013 125.000. 62.500! NIA; 10,808 20,000 10,000 {NICS Impraverment Amendment
- 21 1101 b 1 ]
&/ Training - Probalon & Parols OHficers 2071 5000 WA 3500 3560 3500 47 USC 13041
Byme Criminal Justice Innovation Frogram 40.000
Sman Poioing 6,000
Ensuring Faimess & Justica 1t 1he Crminal Jusice 5,000
tom
Justice informatien d Technology 15,000
‘Smart Probaton 10,000 ]
Adam Walsh Act 20,000
Chidren Exposed (5 VioWIea 1aivs. — ETA0 8 N -
DOrug, Mental Health & Problem Sciving Courts 2008, 2014 1 70,000; 50,000 Ni&| 9 ki 57,000 142 USC 379%(a){25), 42 USC 3797aal)
| Pubiic Safety Officers’ Benafds I S——
ingef Trdst NIA] 110,000 61,000 BT.000 |47 UST 579%aya .
Disabiity Benafis indet 5000 NiA| 5000 5,000 12,200 142 USC 373X(a)(d), 42 USC 37960)
Public Safety Officer Dependents Asst indsf indef WA 4300 4,100 4,300 142 USC 379%a)(4), 42 USC 379647
Che Vicis Fung wodal el 705,060 636,000 | 705000| 800,000 [42 USC. 10501 61564

4 The amount s subject (o negotation betwsen the Altomey General and Secrefary for Health and Humain Senvces.

2/ Nurrter inclides total . from DHS Foo

3 The Natonaj Security Division was establishad by Seclion 506(51), P L. 109-177, and received apmropriations in FY 2007 - 2010. However. Ihere have hol been any authorizations of
approprations for the National Secunty Dvision

4/in FY08 and FY10, Congress appropriated $550,000.000 and $791 608,000 respediively, under the heading "Community Onenied Poiiing Semces.” Funds under such heedng were lransforred
nder the réqurerments of the appropriatans adls, (o the Office of Jusiice Programs for e administration of thess spacfic programs. An OJP companent 1s ihe groparly authonized admistering
agency of sach oftheso progrars, as referenced by ths foolnote. OJP administers each of these programs upon the aulnanty grantad to by an undartying authorzng stalule andior ddegaton of
the Attarmey Generai. in FY 11 Ihese program ara requested drecty under OUF.

5/ INFY09 and F¥ 10, Congress appropriated $550,.000,000 and $797.608,000 respedivety. under the headng "Commurity Orienied Policing Senvces.” Funds under sud headng were Iransfered
under tha raqurements of the eppropriatinns acs, to the Office of Jusice Programs for the administration of thesa spedific programs. An 0P component 1s the property autherized administering
agancy of sach of these programs, as refersnced by s toolnote OJP adnnisters each of these programs upon the autharity granted to it by an undertying authorizing statuto andior ddegaton of
the Atiormay General I F'Y 10 thess program are appropristed drectly 1o OJF and in FY 11 are requestad under OJF.

8 in FYOS and FY 10 legisleon eppropnates $16M for Lhis prgramio COPS and in FY 1115 requested by COPS.

7¢ The FBI S&E for FY 2010 includes 101,086,000 far Overseas Cantingency Cperatons.

8 InFY 06 these programs were to OVW. however, the programs wara byOJP i1 FY 10and FY 11 these programs are appropriaed to OUF.

9N FY 08 this progr 10 OVW, however, the by OdP. In FY 10 this programwas appropriated to OJP and in FY 11 is mguasted under OVW.
101 The GA acoount for FY 2011 indudes $7,619,000 tor the Intemational Organized Cims intetigence and Operations Center (I0C-2),

NOTE: This charl generaly reterences the authorzation of appropniations. no the Acts sulharizing operaton of spacific programs,
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20.Provide for each appropriation the actual obligation rates by quarter foi
each of the last three fiscal years. Provide planned obligation rates for
fiscal years 2010 and 2011, also by quarter.
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DEPARTMENT OF JUSTICE

FY 2007 Through FY 2011 Quarterly Obligation Amounts
{Dollar in thousands}

FY 2007 FY 2008 FY 2008
APPROPRIATION Totat Total Total
Obli ol Obligati
{GENERAL ADMINISTRATION
First Quartar Obligation Amounts 32,821 28,385 30,148 45,165 56,119
Second Quarler Obligation Amounts 41,012 48,657 50,162 40216 75,245
Third Quader Obiigation Amounts 22891 23818 33,226 16,554 39,664
Fourth Quarter Qbligation Amaunts 39.006 32,881 38,807 16.653 52,308
Total Obligation Amount H 135730 | $ 135741 $ 65,343 | § 716,488 | § 223,336
NDIC SALARIES 8 EXPENSES
First Quaner Obkgation Amounts o 0 c 13,208 13,373
Second Quartar Obligation Amounts. 0 ] c 11,153 11,294
Third Quarter Obfigation Amounts 0 0 [ 9,882 10,007
Fourth Querter Qbligation Amounts 0 o 0 9782 2906
Tota) Obligation Amount B T B N 44023 | ¥ 34,580
JIUSTICE INFORMATION SHARING TECHNOLOGY
Fiest Quarter Obligation Amounts 34673 16,644 11.521 30,974 39,807
Second Quarter Obligation Amounts 42,001 22,531 34,808 21,000 51,102
Third Quarter Obligation Amounts 13,783 10921 15.181 18,800 24,948
Fourth Quarter Obligation Amounts 64,500 42,894 21,904 21,259 63,928
Totat Gbligation Amount H 755,146 | § 92,890 | $ 83424 |$ 92,133 | % 779,785
DETENTION TRUSTEE
First Quarter Obligation Amounts 204,772 312,232 328,551 401,084 393,048
Second Quarter Obtigation Amounts 313,605 314,055 347,224 342637 387,418
Third Quarter Obligation Amounts 283256 313,862 462,747 346,294 413,512
Fourth Quarter Obligation Amounts 288,657 296,079 220014 351,128 339,887
Totat Qbligation Amount 3 1180290 | § 1236328 |5 7,358,576 | $ 14411238 1,533,863
LAW ENFORCEMEN T WIRELESS COMMUNICATIONS
First Quarter Obligation Amounts 2,270 23,382 23,529 44,000 31,966
Sacond Quarter Obligation Amounts 65,893 42121 13,905 55,000 60,693
Third Quarter Objigation Amounts 15,184 11,580 37,526 56,000 40,923
Fourth Quertar Obligetion Amounts 14,533 16,523 127,372 57.698 74144
Total Obkigation Amount $ 9788013 93606 | § 202332 {3 21169818 207,727
ADMINISTRATIVE REVIEW & APPEALS
First Quartsr Qbiigation Amounts 52372 56,14§ 57,283 66,876 70,595
Second Quarter Obligation Amounts 84113 86,844 96,022 114,707 115,806
Third Quarter Obligation Amounts 55,326 53,067 53,808 59.553 67,278
Fourth Quarter Obligation Amounts 45,869 47,856 62,744 59,549 65,541
Total Obligation Amount B 73768018 243802 (% 769,857 | 5 300685 | § 316,220
OFFICE OF THE INSPECTOR GENERAL 77 7| 7 s g e
First Quertsr Obligation Amounts 15,722 17,287 ° 37,890 20.928
Second Quarter Obligation Amounts 20,907 22,547 40,880 17,371 30,021
Third Quarter Obligetion Amounts 16,056 15,793 16,418 14,588 18,563
Fourth Quarter Obligation Amounts 16,113 18,390 19,326 14,620 19.290
Total Obligation Amount B 68,798 | § 71017 |§ 76,624 | & 84369 | § 88,792
1.5 PAROLE CONMMISSION ) : )
First Quarier Qbligation Amounts 2,572 2,764 2,431 2,858 3,306
Second Quarter Obligation Amounts 3,884 3.840 3912 3,986 4,386
Third Quarter Obligation Amounts 2189 2,132 2238 2872 2,595
Fourlh Quarer Obligation Amaunts 2.954 2275 3912 2,443 3,294
Total Obligation Amount $ 11394 |$ 11011 ¥ 2493 |3 12859 | % 13,582
NATIONAL SECURITY DIVISION
First Quarter Obligation Amounts o 11,6238 17,166 43,969 24272
Second Quarner Obfigation Amounts. 29,638 18.803 23561 14,656 28,503
Third Quarter Obligation Amounts 14,685 14,296 13,659 14.857 19,110
Fourth Quarter Obligation Amounts 18,678 18,441 29,736 14,656 27,253
Totat Obligation Amount $ 6320118 63,178 1§ 84,122 | § 87938 | § 99,537
IGENERAL LEGAL ACTIVITIES
First Quarter Obligation Amounts 147,566 164,025 182,026 323,281 256,250
Second Quarter Obiigation Amounts 248 925 288,324 274,325 221,897 317,850
Third Quarter Qbligation Amounts. 124,608 135,821 167,012 174,609 188,918
Fourth Quarter Obligation Amounts 163,226 170,329 184,050 162,598 213,31
Totat Obligation Amount 3 684,525 | § 738,459 | % 807,413 | $ 862.185 | § 976,369

10f5
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DEPARTMENT OF JUSTICE

FY 2007 Through FY 2011 Quarterly Obiigation Amounts
{Doliar in thousands)

FY 2007 FY 2008 FY 2009 = FYZ010
APPROPRIATION Total Totat Totat Estimated
Obligati o Obligati y
ANTITRUST
First Quarler Obligation Amounts 35779 37,800 39,088 7Q.000 a7.697
‘Secand Quarter Obligation Amounts 57.493 63,695 61,386 35,000 56,812
Third Quartar Obligation Amaunts 26,665 30,583 30,282 35,000 31,994
Fourth Quarter Obligation Amounts 34810 24829 27.313 30,148 30,524
Totat Obligation Amount $ 154,747 1§ 156,707 | § 158,069 | § 170,148 | § 167,028
U5, ATTORNEYS o
First Quarler Obligation Amounts 382,453 412,393 436,849 613,540 524,371
Secand Quarter Obligation Amounts 58336 596,448 626.807 761,574 729.817
Third Quarier Obligation Amounts. 3777 368,510 422781 275,445 392,876
Fourh Guarter Obiigation Amounts 296,879 381,751 369,114 243,445 394,205
Total Obligation Amount H 16744708 7755102 |8 7.845,551 | $ 1.904,004 | § 3,641,265 §
J0.8. TRUSTEES
First Quarter Qbiigation Amounts 47,620 48,674 51,885 95,888 45,551
Second Quarter Objigation Amounts. 85860 74,584 72514 46,018 63,208
Third Quarier Obligation Amounts 39,239 44,732 42,903 44,912 32,764
Fourth Quarter Obtigation Amounts 40,424 45.312 48.161 410,815 103,811
Total Otligation Amount H 713,143 {% 713,002 | § 715463 | 5 597.734 | § 236,435
FOREIGN CLAIMS SETTLEMENT COI ’ ’ o
First Quarlar Obligation Amounts 297 323 az7 420 436
Secand Quarter Obligation Amounts 360 468 348 650 565
Thurd Quarter Obligation Amounts. 392 386 513 602 604
Fourth Quarter Obiigation Amounts 356 359 415 845 534
Totat Obligation Amount B 740518 153 % 160319 2227 |8 7,159
1.5, MARSHALS SERVICE
First Quarter Obligation Amounts 195,958 194,643 242,263 302,400 289,296
Second Quarter Obligation Amounts 271512 317013 210,613 293 978 338,051
Third Quarler Obligation Amounts 211,887 187.221 293,796 287,709 305,338
Fourth Quarter Qbiigation Amounts 172,943 198,297 245518 269,150 274474
Tote! Otligation Amaunt 3 852287 1% 597,174 | § 952,150 [ 1153.237 | § 7207159
USMS SALARIES & EXPENSES
First Quarlar Obligation Amounts 189,226 193,845 241,998 300,000 284.839
Second Quader Qbhigation Amounts 274,188 316.288 209,848 281,441 333,087
Third Quarter Obtigation Amounts 196.516 185,307 291,092 281,441 293.857
Fourth Quarter Obiigation Amounts 172,169 195,558 242212 262,882 266.751
Total Obhgaton Amount B 832099 | § 890.998 | § 985.148 | § 125764 | § 7.180,534
USMS CONSTRUCTION
First Quarter Obiigation Amounts 798 265 2,400 4,457
Second Quarter Obiigation Amounts 725 767 12,537 4,964
Third Quarter Obligation Amounts 1,914 2704 6,268 11,481
Fourth Quarter Obligation Amounts 2,739 3308 6,268 5723
Total Obfigatian Amount 3 8176 1% 7042 (% EEEE 26.625
ICOMMUNITY RELATIONS SERVICE o o o
First Quarter Obligation Amounts 2,115 2,202 2.275 5.152 3685
Second Ouarter Obligation Amounts 3,528 3917 3,964 3987 4,788
Third Quarter Obhigation Amounts 1,970 1,943 1,702 1,348 2168
Fourth Quartsr Obiigation Amounts. 1952 1,526 1.821 1014 1,966
Total Obkgation Amount 3 5.565 1§ 9678 |% Q762 |8 11,479 1§ 12606
IASSETS FORFEITURE FUND CURRENT BUDGET AUTHORITY
First Quarler Obligation Amounts 3795 3,988 4831 5,289 4,552
‘Second Ouarter Oblgation Amounts 6,837 8,161 3,895 5,234 5,595
Third Quarier Obligation Amounts 5218 4738 6,162 5234 5,404
Fourth Ouarter Obligation Amounts 6320 5,269 5694 5233 5440
Totat Obligation Amount § 31470 | § 20156 | § 0,702 | $ 20,950 [ 20,950
{INTERAGENCY CRIME & DRUG ENFORCEMENY - T
First Quarter Obligation Amounts 121,789 112,412 123,496 150,499 141,835
Second Quarler Obigation Amounts 117,054 154,694 131,095 169,922 159.856
Third Quarter Obtigat:an Amounts 167,689 135,826 140,745 122,033 158,050
Fourlh Quarter Obtigation Amounts 105,366 100,434 122,146 100,520 119,577,
Total Obiigation Amount ¥ 511,898 | § 503,345 | § 517,482 | § 542.974 |$ 579,318

20f5
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DEPARTMENT OF JUSTICE

FY 20607 Through FY 2011 Quarterly Obligation Amounts
{Dottar in thousands}

FEDERAL BUREAU OF INVESTIGATION

F8! CONSTRUCTION

{BUREAU OF ALCOHOL,

ATF CONSTRUCTION

3ofs

FY 2007 FY 2008 FY 2008 FY2010.
APPROPRIATION Total Total Total Estinated
o Obligati Obli ol =
First Quarter Obligation Amounts. 641,185 1,436,507 1,570,674 3,113,783 1,967,663
Second Quarer Obligation Amounis 1,977.737 2,072,937 1,334,169 2.357,344 2,426,004
Third Quarter Obligation Amounts 1,667,091 1,366.071 1.733.174 1,389,874 1,753,438
Fourth Quarter Obligation Amounts 1,596,735 1.936.807 2,214,361 1,246,309 2,018,686
Totai Obligation Amount $ 5882752 1% 8812122 | $ 7452368 [ $ 8,107,310 { % 8,165,791
FBI SALARIES & EXPENSES
First Quarter Obligation Amounts 640,989 1,436,379 1,566,504 3,063,448 1.960,049
$Second Quarler Qbfigation Amounts 1.877,603 2,063,349 1,928,735 2,297.587 2,415,324
Third Quertar Obfigation Amounts 1,660,889 1,352,462 1,706,967 1.148,793 1,712,181
Feurth Quarter Obtigation Amounts 1,580,229 1,925,864 2,175,189 1,148,783 1,995,921
Totaj Obligation Amount $ 5849716 | § 6778054 1§ 73753951 % 7658822 1% 8,083.475
First Quarter Obligation Amounts. 198 128 4170 50334 7614
Second Quarter Obligation Amounts 128 9,588 7.434 59,757 10,680
Third Quarter Obligation Amounts. 16,202 13,608 28,207 241,081 41257
Fourth Quarler Obligation Amounts 16,510 10,743 39,162 97,518 22,785
Totat Obligation Amount $ 33038 | § 34,068 | § 6,973 | § 448,688 | 3 82316
EMENT ADMINISTRATION
First Quarter Obligation Amounts 356,126 394,295 415,668 483,091 416,603
Secand Quarter Obiligation Amounts 455,215 553,508 405,669 731,382 505,456
Third Quanar Obligation Amounts 501,362 551,966 584,833 482 463 585,258
Fourth Quarter Obtigation Amounts 461,680 513,231 662,135 322,748 622,801
Total Obtigation Amount $ 177436318 201340018 2.058.306 | § 201968218 2430117
DEA SALARIES & EXPENSES
First Quarler Obligation Amounts 356,126 394,295 415,669 483,091 437,885
Second Quarter Obligation Amaounts 455215 553,908 405,869 731,382 569,845
Third Quarter Obligation Amounts 501,362 551,966 584,833 4B2.463 563,081
Fourth Quarter Obtigation Amounts 460,723 512,993 652,135 322,746 517,385
Totat Obligation Amount $ 177342618 2013,162 | § 2058306 | § 201968218 2,088,176
DEA CONSTRUCTION
First Quarter Obligation Amounts 0 o 0 0 ¢
Second Quarter Obligation Amounts o 0 o o o
Third Quarter Obligation Amounts Q 0 0 Q 0
Fourth Quarter Obligation Amounts 837 238 4] 4 41,841
Total Obtigation Amount $ 937 1% 2381 % - H - $ 41,941
TOBACCQ, FIREARMS & EXPLOSIVES
First Quarler Obligation Amounts 216,822 218,627 258,516 277,290 267,975
Second Querter Obligation Amounts 287,586 360,140 235536 391,955 344,855
Third Quarter Obligation Amounts 248,421 290,044 342,035 278277 319717
Fourth Quartar Obligation Amounts 240,482 188,821 237,783 1658650 230,440,
Total Obfigation Amount 3 99241118 105873218 1074840 1 8 11111721 8 1,162,986
ATF SALARIES & EXPENSES
First Quarter Qbligation Amounts 215922 218627 259,516 275,370 267,975
Secand Quarter Obligation Amounts 287,586 336,640 235536 367,735 344,855
Third Quarter Obligation Amounts 248,421 290,044 342,035 276117 319717
Fourth Quartes Obligation Amounts 240,482 189,821 237,753 165,490 230,440
Totai Obligation Amount $ 992411 1§ 103823218 1074840 | § 1104772 18 1,162,988
First Quarter Obligation Amounts 0 1) [ 1.920 Q
Second Quarter Obligation Amounts 0 23,500 o 4160 o
Third Quarter Obiigation Amounts 0 0 o 160 o
Fourth Quarter Obiigation Amounts 9 0 o 160 0
Totat Obhgation Amount 3 - $ 235001 $ - 3 8400 § -
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DEPARTMENT OF JUSTICE

FY 2007 Through FY 2011 Quarterly Obligation Amounts
{Dollar in thousands}

FY 2007 FY 2008 FY 2009
ARPROPRIATION Yotat Total Total
Ql 0 Ol i
{FEDERAL PRISON SYSTEM
Farst Quarter Obligation Amounts 1,438,072 4,308,905 1,362,485 2.252,693 1,827,866
Second Quarter Obligation Amounts 1,438.071 1,556,489 1,594,324 1,434 383 1.767.259
Third Quarter Qbligation Amaunts 1,402,671 1,150,845 1,285.966 1,411,848 1,510,375
Fourth Quariar Obligation Amounts 1,393,175 1,547 415 1,835,107 1.358.000 1.698.012
Total Obiigation Amount 3 55673685 | § 5563.654 | § 6.077.682 | § 5,457,924 | § 803,512
FPS SALARIES & EXPENSES
First Quarter Obiigation Amounts 1,325,734 1,292,672 1,345,609 1.850.000 1,762,258
Second Quarter Obligation Amounts 1225734 1,534,529 1,572,273 1,408,383 1,740,477
Third Quarier Obligation Amounts 1,139,293 1,123,682 1.246,080 1,283,848 4,458,047
Fourth Quarter Obligation Amounts 1,226,555 1,318712 1,389,601 1,344,000 1,572,997
Total Qbkgation Amount 3 5017316 {8 5,269,795 1 § 5,663,563 | § 6,086,231 | § 6,833,779
FPS BUILDINGS & FACILITIES
Firsi Quarter Obfigation Amounts 113,338 16,233 16,876 302.693 65,608
Second Ouaner Obiigation Amounts 113,337 21,960 22,051 26,000 26.782
Third Quarter Obfigation Amounts 263.378 26,963 39,886 28,000 52,328
Fourih Quarter Obiigation Amounts 166,620 228,703 445,506 16,000 125,015
Total Obligation Amount B 656673 | 8 203,859 | 5 52431918 371,693 | § 269,733
lsusmvu DISCRETIONARY wio State and Local 3 20,306,854 | § 71,605,181 | 3 23474402 $ 25,374,382 § 26,216,182
DISCRETIONARY GRANTS PROGRAMS 3 2860483 | § 3070,155 | % 6,135,737 1§ 3,864,205 | § 3,364,145
[GFEICE OF JUSTICE PROGRAM o - ]
First Quarter Obligation Amounts 42,289 395,182 70,582 630,982 109,089
Second Quarter Obligation Amounts 75,416 125794 64,168 791,130 66,796
Third Quarter Obiigation Amounts. 722,723 130,714 1,809,112 959,666 547 569
Fourih Quarter Obfigation Amounts 1.064.315 1,643,325 3,110,151 173,168 1,243,452
Total Obiigation Amount B 1,904,753 | 8 2,295,012 [$ 5 054,023 | § 2554047 [ § 1,966,906
JUSTICE ASSISTANCE
First Quarter Qbiigation Amounts 24911 29,273 39,414 36,230 26,080
Second Ouanter Obligation Amounts. 44,383 85,061 52 680 B3.004 53,257
Third Quartar Obligation Amounts. 128,541 32,803 3,782 85,004 52,245
Fourth Quarter Obligation Amounts 107,846 137,024 184,171 32613 88719
Total Obligation Amount S 30565118 284157 % 260,027 | § 246,851 | § 320,300
JUVENILE JUSTICE PROGRAMS
First Quarter Obligation Amaunts 4633 502 173,186 32,964
Second Quarter Obligation Amounts 2210 0 155,000 1,062
Third Quarter Obligation Amounts 34.192 4723 85,000 25,194
Fourth Quarter Obligation Amounts 302810 363,960 26051 157 586
Totat Obligation Amount 3 343645 | § 369,165 § 438237 [ § 286,805
STATE AND LOCAL LAW ENFORCEMENT ASSISTANCE:
First Quarier Obligation Amounts 12,482 370,184 29,456 412,971 131,662
Secend Quarter Obligation Amounts 28,489 32,784 9833 545,000 98,311
Third Quarter Obligation Amounts 545,868 87,357 1,796,155 771500 510,936
Fourth Quarter Obligation Amounts 617,913 1,121,835 2,554,397 108,782 702,591
Total Obligation Amount $ 1,205.762 1 § 1612,120 | 8 4,369,841 1 § 1,838,253 | 8 1,443,500
WEED AND SEED
First Quarter Obligation Amounts 0 iy 273 7.467 0
Setond Quarter Obligation Amounts 122 788 139 6,500 o
Third Querter Cbiigation Amounts 12,995 1152 1.260 5,250 0
Fourth Ouarier Obiigetion Amounis 36534 31,908 24,888 2,288 4
Total Obligation Amount 3 48651 % EXEIE 26.561 |8 21.506 | § B
PsoB
First Quaner Obiigation Amounts 263 165 947 1,128 2,021
Second Quarter Obligation Amounis 212 254 1.516 1,626 2,913
Third Quarter Qbligation Amounts. 157 179 3.212 2912 5215
Fourtn Quarter Obligation Amounis 412 1,038 2734 3,434 6,150
Total Obligation Amount B 1044 [ 1636 | % 8405 |5 $1007§ 16.300

4of5
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DEPARTMENT OF JUSTICE

FY 2007 Through FY 2011 Quarterly Obligation Amounts
{Dollar in thousands)

FY 2007 FY 2008 FY 2009 FY 201
APPROPRIATION ota Totat Totat Estimated
Obligati ol Obiigati Obtigations !
i s S
OJP SALARIES AND EXPENSES
First Ouarler Obligation Amounts o 0 Q 84223 25,927
Second Quarter Obligation Amounts a 0 0 55.148 187,874
Third Quarter Obligation Amounts 1} o 155,510 46,370 46,2562
Fourth Quarter Obligation Amounts [ 0 51,783 40,597 19,394
Totai Obligation Amount § B s 711283 |8 226,33 | $ 275,043
COMMUNITY POLICING
First Quarier Obligation Amounts. 5804 18,343 11,505 90,520 47 840
Second Quarter Qbligation Amounts 11.610 12,315 7,753 178,130 79.868
Third Quarter Qbligation Amounts 302,886 10,950 Ty 179.130 179,852
Fourth Quarter Obligation Amounts 250,102 302,281 250,992 178,131 372,240
Total Obligation Amount 5 5705028 343,889 | § 251.993 | § 527911 1§ 675.800
OFFICE ON VIOLENCE AGAINST WOMEN
First Quarter Qbligation Amounts 2,757 B.734 5,247 150,897 39,669
Sacond Quarter Obiligation Amounts 5.648 32,671 8,582 96,262 34,339
Third Quarter Obligation Amaunts 43,009 2245 128,852 207,750 91,398
Fourth Quarter Obligation Amounts 333,814 329,304 475,747 [ 272,593
Tatal Qbiigation Amount § 385,228 | $ 371,254 | 3 618.428 |5 455,005 | § 438,000

Negative obligation amounts for USMS, Juvenilo Justice, Weed and Seed and COPS are arvors in reparting that have been corected in subsequest quarters.

(1) FY 2010 Estimated Obligation amounts are based on current approved SF 132 apportionment.
(2) FY 2011 quarterly estiomtes are based an average quarterly obligation amounts for FY 2007 to FY 2010,

50f6
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21.Provide end-of-year FTE data for each component for each of the last five
fiscal years. For fiscal year 2010, provide the current on-board FTE level
and end of year (EQY) planned levels. For fiscal year 2011, provide
anticipated EQY proposed FTE levels.
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22.Provide similar FTE data as requested above for all political appointee
positions.

Answer: The following chart provides a list of onboard political appointees in the
Department of Justice.

13/30/2010

0| 20 52 71 0
0/30/2009 9 95 48 67 0
9/30/2008 9 103 42 69 0
9/30/2007 9 103 52 76 0
9/30/2006 0 133 52 89 0
9/30/2005 0 141 49 372 0
Total DOJ 27 595 295 744 0

23.What is the annual average cost of a fully-loaded FTE in fiscal years 2010
and 2011?

Answer: The annual average onboard cost of a fully loaded FTE in FY 2010 for
the Department of Justice is $113,000. For FY 2011, the average is $115,000.
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Representative Adam Schiff
Questions for the Record

Intellectual Property Enforcement

The FY09 CJS Appropriations bill provided an increase of over $9,393,000 for not
less than 26 additional FBI agents, dedicated solely to investigating criminal
intellectual property rights (IPR) cases. They are to be placed in the same
localities as the Computer Hacking and Intellectual Property (CHIP) units which
the Attorney General has determined most merit assistance in IPR
investigations. The funding level also provides for the creation of an additional
operational unit at FBl Headquarters with at least 5 full-time, permanent agents
dedicated to working solely on complex, multidistrict and international criminal
IPR cases with the Department of Justice’s Computer Crime and intellectual
Property Section.

The FY10 CJS Appropriations bill provided an additional increase of $8,000,000 to
the FBI for additional IP dedicated agents as well as $2,000,000 for dedicated
federal prosecutors. The report directed that an expenditure analysis be provided
to the Appropriations Committee in mid-April to ensure that these agents are
solely investigating and supporting the criminal prosecution of violations of
those Federal intellectual property laws cited in the statement accompanying
Public Law 111-8. The report is to provide an accounting of the agents placed in
specific field offices with Computer Hacking and Intellectual Property units and
the types of inteliectual property investigations pursued by these agents.

1. What is the status of appointing the 26 agents in the field and the 5 at
headquarters to work exclusively on IPR cases from FY09?

Answer: Through funding received in April 2009 from the Prioritizing Resources
and Organization for Intellectual Property (PRO-{P) Act, the FBI designated 31
Special Agents to work IPR investigations (26 Field Office Special Agents and
five FBI Headquarters (HQ) Special Agents). The 26 Field Office Special Agents
were placed in 20 Field Offices with CHIPs units. The five FBIHQ Special Agents
were assigned to the operational Intellectual Property Rights Unit (IPR Unit),
embedded within the National intellectual Property Rights Center (IPR Center).
Three of the five FBIHQ Special Agents will conduct investigations and deconflict
matters with partner agencies. The remaining two FBIHQ Special Agents were
designated as Headquarters Program Managers to provide strategic guidance,
develop intelligence, and oversee the field office IPR programs, agents and
investigations.
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2. Where have the FBl agents deployed with FY09 funding been assigned?

Answer: The 26 Field Office Special Agents were placed in 20 Field Offices with
CHIPs units as follows: Atlanta, Baitimore, Boston, Chicago, Dallas, Detroit,
Kansas City, Los Angeles, Memphis, Miami, New York, Newark, Philadelphia,
Pittsburgh, Sacramento, San Antonio, San Diego, San Francisco, Seattle and
Washington, D.C.

The five FBIHQ Special Agents were assigned to the National IPR Center in
Crystal City, Virginia.

3. What progress have you made on FY10 plans to deploy and assign
additional agents and prosecutors?

Answer: The FY 2010 Consolidated Appropriation Act provided funding for 20
additional Special Agents dedicated to the investigation of intellectual property
crimes. The FBI has initiated hiring and has an established {PR training program
to ensure these new investigators will have immediate impact upon the threats to
IPR upon assignment. The addition of these 20 investigators has driven the FBI
to conduct a strategic review to develop the most effective national program for
management of these resources.

On April 26th, it was announced that the 20 new FBI Special Agents will be
deployed to specificaily augment four geographic areas with intellectual property
squads, and increase investigative capacity in other locations around the country
where P crimes are of particular concern. The four squads will be located in New
York, San Francisco, Los Angeles and the District of Columbia. The squads wiil
allow for more focused efforts in particular hot spot areas and increased contact
and coordination with our state and local law enforcement partners.

The FBI has been conducting extensive analysis of the current IPR caseload,
and threat information from our partners in industry associations, internationat
and domestic law enforcement, and the intefligence community. In addition, the
FB! is reviewing and analyzing the current case portfolio to ensure we are
addressing the most significant threats. The squads will facilitate the
development of subject matter experts in priority IP areas, and allow for the
surging of resources and greater use of complex investigative techniques in
penetrating, disrupting, and dismantling criminal organizations that thrive on the
counterfeiting of goods.

The development of the strategy and the hiring, training, and staffing of these 20
personnel will be completed before the end of this fiscal year.
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4. Have these assignments resulted in any additional IP investigations?

Answer: From October 1, 2009 to March 2010, the FBI opened 59 new IPR
investigations in the offices staffed with FY 2009 IPR-designated Special Agents.

5. Can you provide us with information on the types of cases that have been
pursued?

Answer: From October 1, 2009 to January 31, 2010, the FBI had 528 pending P
investigations. The 20 offices with FY 2009 IPR-designated Special Agents
accounted for 64 percent of the 528 pending cases as detailed below:

31 Computer Intrusions-IPR

54  Theft of trade secret

73 Copyright infringement (software)

90  Copyright infringement (other than software)
39  Trademark infringement

28 Copyright infringement (signal theft)

8 Counterfeit aircraft parts

6 Counterfeit electrical parts

2 Counterfeit automotive parts
6 Counterfeit (other)
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Representative C.A. “Dutch” Ruppersberger
Questions for the Record

1. Attorney General Holder can you discuss the Department of Justice’s role
in the Comprehensive National Cybersecurity Initiative? (CNCl is the
overall government plan to address cybersecurity)

Answer: The Department works closely with partners throughout the government
— including law enforcement agencies, the intelligence Community, the
Department of Homeland Security, and the Department of Defense - to support
cybersecurity efforts and inform policy discussions as part of the Comprehensive
National Cybersecurity Initiative (CNCI). Some of the Department's work involves
legal guidance related to the unique challenges posed by threats in cyberspace,
on topics ranging from the use of existing legal tools and authorities, the legality
of cybersecurity programs like the EINSTEIN program, and the ways in which the
Department can most vigorously protect privacy and civil liberties while still
achieving the goal of securing the Nation’s information infrastructure. The
Department is also actively engaged in the operational work of a number of the
specific initiatives of the CNCL. The declassified description of all of the CNCI
initiatives can be found at
http://www.whitehouse.gov/cybersecurity/comprehensive-national-cybersecurity-
initiative

The FBl is particularly engaged in a number of CNCI initiatives. For example, the
FBIl is directly involved with Initiative #5 to connect the federal cyber operations
centers, Initiative #6 to develop a government-wide counterintelligence plan,
Initiative #7 to secure Government classified networks, and Initiative #12 to
conduct private sector outreach. Additionally, the FBI's funding supports a CNCI
"strategic enabler” designed to "Ensure Adequate Support to Neutralize, Mitigate,
and Disrupt Domestic lllegal Computer Activity”. The goal of this enabler is to
increase the US Government's capacity to counter illegal cyber activities against
domestic targets, whether the threats are from nation-state, terrorist, or criminal
actors. The enabler accomplishes this by: 1) enhancing existing FBI capacity and
investigative tools; 2) forging stronger partnerships and seamiess coordination of
cyber threat investigation activities among the law enforcement and intelligence
communities; and 3) making law enforcement efforts more proactive and as a
result more predictive in the preventative management of cyber threats. Key to
this strategy is leveraging of the FBIl-led National Cyber Investigative Joint Task
Force (NCIJTF). The NCIJTF is an alliance of peer government organizations
with complementary missions to protect national cyber interests. The NCIJTF
identifies, mitigates, and neutralizes cyber threats by coordinating and integrating
the counterinteliigence, counterterrorism, intelligence, and law enforcement
activities of member organizations. The NCIJTF enables unified, strategic actions
to be taken across all partner agencies to reach desired outcomes.
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2. What is your view of the Comprehensive Nationa! Cybersecurity Initiative
and are other agencies working well together to protect our national
security from cyber attacks?

Answer: One of the goals of the Comprehensive National Cybersecurity Initiative
is to promote interagency information sharing and cooperation in the area of
cybersecurity in order to strengthen key strategic foundational capabilities within
the Government. Many of the current initiatives will enable the Federal
Government to act in a more coordinated fashion, better share information about
cyber threats, and provide the ability to detect and respond to cyber threats
before harm is done, across federal networks. These efforts require significant
interagency coordination and cooperation.

In addition to aspects of CNC! which focus on building stronger defenses or more
resilient computer systems, the FB! is proactively pursuing threat actors and
organizations seeking to carry out cyber intrusions and attacks. To date, the FBI
has been successful in engaging key partner agencies via the NCIUTF. The fuil
development of these relationships is an ongoing.

3. What is DoJ doing to help state and local law enforcement address
cybersecurity? The reason | ask is that a cyber attack looks for the most
vulnerable points to break into more sensitive networks. So if local police
are not protected they can be an entry point for terrorist or nation states
that wish to do us harm.

Answer: The Department engages in extensive capacity building through training
programs that augment state and local law enforcement's ability to investigate
and prosecute cyber incidents. Every year, DOJ trains hundreds of domestic law
enforcement agents on the legal tools they can use in their enforcement efforts
and supports the cybercrime efforts of the National Association of Attorneys
Generals. Moreover, the Department dispenses legal support on a daily basis to
state and local law enforcement agents seeking guidance on investigative issues
that arise in their cybercrime investigations.

In addition, the FBI maintains an extensive portfolio of programs focused on
engaging state, local, and tribal law enforcement on a variety of issues. The FBI
provides access to sensitive systems such as Law Enforcement Online to other
Federal, state, and local law enforcement users. The risks to these networks are
managed by the FBI's Information Assurance program which consists of security
controls and training programs designed to deal with the risks to individual
systems. With respect to Cyber threats in general, the FBI supports Information
Sharing Analysis Centers (ISACs), provides training on Cybercrime investigation
and computer forensics, and conducts grassroots outreach through the Infragard
and National Cyber Forensic and Training Alliance (NCFTA).
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4. Is Department of Justice reaching out to our international law enforcement
partners to address cyber attacks?

Answer: Yes, the Department engages extensively with its foreign law
enforcement partners. This cooperation is critical to addressing Cyber attacks on
U.S. entities that originate in foreign countries. Moreover, as a resuit of our
assistance to foreign authorities, they often reciprocate by sharing evidence vital
to DOJ investigations. For this reason, the FBI has engaged numerous
international law enforcement partners on Cyber crime matters. These
relationships have helped bring suspects to trial in other countries, and, in
several cases, have led to suspects being extradited to the United States for
prosecution. In addition, the FBI has detailed FBI Cyber Agents to national cyber
units in Estonia, Romania, Ukraine, and the Netherlands, to target transnational
cyber crime in Eastern Europe and to increase international cooperation in this
area. The Computer Crime and Intellectual Property Section (CCIPS) in DOJ’s
Criminal Division serves as the United States Point of Contact in the G8 High-
Tech Crime’s 24/7 Network, which consists of 55 member countries and is
designed to connect international law enforcement partners with each other at
any time to facilitate investigative cooperation. it is also active in many
multilateral groups to influence policymaking.

DOJ also trains foreign law enforcement agencies each year on electronic
evidence collection and international cooperation, and provides extensive
technical and drafting assistance for countries developing laws criminalizing
malicious cyber activity. For six years, CCIPS has run a coordination group
where U.S. federal agencies exclusively discuss and coordinate foreign
cybertraining. To promote foreign legal development, DOJ believes that the
United States should continue to press other nations to accede to the Convention
on Cybercrime (2001). Broader membership in the Convention will improve
cooperation between law enforcement agencies by creating consistent
substantive laws, and by improving procedural l[aws across the globe. This will
facilitate the United States’ ability to quickly and easily obtain evidence in the
possession of foreign countries that is essential to our investigations.
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Gangs

5. Gangs are still a huge threat to our country.

Over the summer in a speech you gave to the Conference on Gang
Violence Prevention and Crime Control you mentioned the need for data
driven, evidence based strategies. | know you have asked the Department
of Justice attorneys about what strategies are really working and | was
hoping that you could share with us any findings so far?

| want to make sure that we can get this information out to state and locai
law enforcement. | want to make sure we get this information out to our
communities, our schools and to our parents.

Answer: There is a stronger need for data driven, evidence-based strategies for
programs that reduce gang membership and violence. Unlike the problems of
juvenile delinquency and domestic violence, research on the factors that draw
individuals to join and engage in gang activity has been severely underfunded.
Additionally, much of the work on addressing gang problems has favored
strategies of deterrence over intervention and prevention.

Research in this gang reduction area reveais that few programs that have been
adequately evaluated and found to be successful. The National Institute of
Justice (NIJ) has invested in research and evaluation in this area. One of NiJ's
goal is to increase public knowledge of “what works” in reducing gang
membership and violence. NIJ also continues to build knowledge of what factors
attract individuatls into the gang life.

Among the many projects in NIJ's gang portfolio include evaluations of the Gang
Resistance Education and Training (GREAT) and Comprehensive Anti-Gang
Initiative (CAGI) programs. The GREAT program is a school-based prevention
program that teaches youth about the hazards of becoming involved in gangs. An
improved GREAT program has been developed, implemented in the field, and is
currently being evaluated.

CAGl is based on a combination of enforcement, prevention, and reentry
strategies for reducing gang activity, and was implemented as a component of
Project Safe Neighborhoods (PSN). The CAGI model is currently being evaluated
and NiJ expects to release its findings later this year.

NU is collaborating with the Centers for Disease Control and Prevention (CDC)
on a book, for practitioners that will provide a framework for practitioners in the
field for constructing effective programs geared towards reducing gang
membership. The book is being written by experts in the areas of criminology,
sociology, psychology, psychiatry, and public health.
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NlJ is also collaborating with the Executive Office for United States. Attorneys
(EOUSA) to improve data collection and performance and evaluation measures
for several EOUSA initiatives. Through this collaboration, NiJ is participating on
several task forces and bringing evidence based strategies to current initiatives
and policies. A compilation of strategies and programs that have been proven to
be effective can be accessed via the National Gang Center Strategic Planning
Tool at hitp://www.iir.com/nygc/tool/agematrix.cfm.

. How many gang members are there in the United States?

Answer: According to the National Gang Center (NGC), there were
approximately 774,000 gang members and 27,900 gangs active in the United
States in 2008. Gang activity remains a widespread problem across the United
States. The NGC estimates that 32.4 percent of all cities, suburban areas, towns,
and rural counties (more than 3,330 jurisdictions served by city and county iaw
enforcement agencies) experienced gang problems in 2008.

. Which gangs are the biggest threat? Which ones have ties to drug
trafficking and transnational organizations?

Answer: The Department's National Gang Targeting, Enforcement and
Coordination Center (GangTECC) works with its partner agencies — ATF, FBI,
DEA, USMS, BOP, and DHS/ICE - to rank those individual gangs posing the
greatest regional and national threats and then target them aggressively for faw
enforcement action. GangTECC does not publish its list outside of law
enforcement circles to prevent a gang from engaging in violence in an effort to
move higher on the list and enhance its violent reputation.

Intelligence indicates that several gangs have ties to drug trafficking
organizations. Some ties appear to be stronger than others and relationships
between U.S.-based gangs and drug trafficking organizations (DTOs) are not
static. Intelligence shows some level of connection between traffickers and gangs
such as The Mexican Mafia, Surenos, Nortenos, Barrio Azteca, Hermanos de
Pistoleros Latinos, Mexikanemi, Nuestra Familia, and the Texas Syndicate.
Overall, gangs are opportunistic and will forge relationships if they are beneficiai
to the organization. Therefore, while these gangs represent some of the groups
that have known ties to DTOs, the list is not comprehensive, as it is evolves and
opportunities and needs arise.

Itis also important to note that according to the 2009 National Gang Threat
Assessment, neighborhood-based street gangs remain a significant threat to
communities throughout the United States as they continue to account for the
largest number of gang members nationwide. These neighborhood based groups
may constitute between 70 and 80 percent of the nation’s gang membership.
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8. Can you tell us what percentage of crime is conducted by gangs in our
country? Do you have a breakdown of what criminal activity they are most
engaged in, | assume drugs?

Answer: Crime attributed to gang activity varies from jurisdiction to jurisdiction.
However, according to the 2009 National Gang Threat Assessment, criminal
gangs commit up to 80 percent of crimes in some communities. Due to varying
definitions of gang activity, law enforcement may not know the extent or nature of
the crime when it is initially reported and therefore may not attribute the incident
to gang activity. In some instances, communities do not acknowledge the
presence of gangs and consequently do not report crimes as being gang related.
Therefore, it is difficult to accurately assess what percentage of crime is
conducted by gangs in a particular community.

Approximately 70 percent of gang members arrested and convicted by FBI
Violent Gang Safe Street Task Forces are charged with narcotics violations.
However, gangs are opportunistic in their efforts to earn money from illicit activity.

While drug trafficking remains one of the primary sources of income, gangs
engage in a variety of other illicit activities that include, but are not limited to, acts
of violence such as armed assaults and drive-by shootings in order to protect
their drug turf, armed robberies, home invasions, credit card fraud, identity theft,
bank fraud, auto theft, prostitution, and alien smuggling. Because gangs are
opportunistic, they engage in criminal activities when opportunities present
themselves.

9. How many U.S. based gangs are engaged in smuggling illegal aliens and
drugs into our country?

Answer; Although it is difficult to determine exactly how many gangs are
engaged in alien and/or drug smuggling into the U.S., a significant number of
U.S. based gangs work cooperatively with Mexican Drug Trafficking
Organizations (DTOs) and Mexican criminal enterprises to smuggie and/or
distribute illegal narcotics and/or aliens in the U.S. in addition to the gangs
operating on the Southwest and Northern border, Mexican DTOs, and to a lesser
extent Dominican, Jamaican and Colombian DTOs, have infiltrated nearly every
major metropolitan area in the nation and serve as principal sources of supplies
of narcotics to street gangs. As a result, gangs within the Northeast, Midwest,
South and West have direct and consistent access to narcotics. Specifically
within the Southwest Border community, law enforcement have identified
members of MS-13, the Mexican Mafia, and Barrio Aztecas actively engaged and
working in concert with Mexican DTOs in smuggling and trafficking drugs and/or
illegal aliens across the Southwest Border.
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10.We all know about the drug violence in Mexico and along the southwest
border. How many U.S. based gang are trafficking arms into Mexico?

Answer: As noted previously, gangs are opportunistic in their efforts to earn
money from illicit activity. The majority of weapons used by Mexican DTOs are
acquired in the U.S., and Mexican DTOs utilize any available source, including
U.S. based gangs, to acquire weapons and smuggle them into Mexico. Of the
firearms recovered in Mexico and then traced, over 90 percent originate from
sources in the U.S. In FY 2009, ATF seized over 2,500 firearms and 265,000
rounds of ammunition destined for the Southwest Border.

11.How do gangs use the internet, social networking site to communicate and
recruit? What can the DoJ do to stop this from happening?

Answer: Street gangs and their members are using the Internet and social ]
networking sites in a variety of ways. The simplest use is to develop a presence
on the Internet to promote the gang and to disrespect rival gangs. Gang
members post blogs and write rap songs to glorify crimes they have committed
for the gang and to gain individual and group respect. Although there is a paucity
of data to measure the success of gang recruitment through the Internet and
social networking sites, street gangs can connect with individuals outside their
normal sphere of influence through the use of these tools. This allows existing
gangs to provide guidance and knowledge to individuals seeking to start or grow
street gangs. Thirty-two states have passed laws prohibiting the recruitment of
gang members. Little data exists to measure whether these laws are effective, or
are even being used widely.

Street gangs have used venues such as YouTube.com to post videos of

themselves, gang initiations, and other gang crimes. They utilize the blogging
area to represent their gang and defend against posted threats. Over the past
three years there have been multiple instances where street gangs posted videos
threatening faw enforcement, posing with firearms and body armor.

Street gangs are also working with organized prison gangs to promote their
illegal business ventures both here and abroad. For example, in January 2010, a
group calling itself ESR (Eastside Rivas from Riverside, CA) was involved in
methamphetamine trafficking with the Mexican Mafia. ESR used MySpace.com
to communicate about gang business and rap videos to promote itself.

The Bureau of Justice Assistance (BJA) provides training and technical
assistance using subject matter experts to provide awareness, basic, and
advanced training to law enforcement regarding the identification, infiltration,
investigation, and prosecution of these individuals and groups. The Bureau of
Justice Assistance gang training is conducted by the National Gang Center
(NGC) and includes a module on Gangs and the Internet. This section of the
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curriculum is always well received. Many agencies from the federal, state, local
and tribal levels do not understand the degree to which the Internet is used by
these groups and the ease with which law enforcement, with proper training, can
investigate these crimes within their communities. State, local, and tribal
practitioners need additional training in how to identify, investigate, and
prosecute the use of the internet by gang members.

Drug Court

| am concerned that the President’s budget does not include funding for the Drug
Court Discretionary Grant Program. As you know, this is a highly effective
program at the local level and a highly effective federal program based the
reports from the General Accountability Office (GAO).

12.1 am concerned that the President’s budget does not include funding for
the Drug Court Discretionary Grant Program. As you know, this is a highly
effective program at the local level and a highly effective federal program
based the reports from the General Accountability Office (GAO).

As a direct result the difficult economic times and the incredible cost of
incarceration my home state needs Drug Courts. While | understand the
intent of the Problem Solving Court Initiative, why are we moving our focus
away from the main issue of substance abuse and mental heaith in our
courts - these issues are plaguing our courts; moving focus away from
programs that have been proven to work and save money? Why are we not
expanding the Drug Court model when we have yet to finish the job by
serving the 1.2 million substance abusing offenders identified by your
Department in need of Drug Court?

Answer: OJP has funded drug courts since 1995. Since the inception of the Drug
Court Program Office, and later when these functions were transferred to BJA, a
total of 2,583 drug court awards have been made to 1,787 different drug court
programs. In the last two fiscal years, BJA has been able to fund over 50% of all
eligible applicants, which represents a very high funding rate. Of the drug court
programs funded under OJP, 95 percent are still operational today. In fiscal year
2010, BJA has placed a priority on building the capacity of existing drug courts to
increase participation rates and plans to fund 81 of these drug courts. QJP also
allows state and local jurisdictions to use JAG formula funding to support drug
courts. In addition, some state legislatures are appropriating state dollars
specifically for drug courts. For example, Alabama appropriated $5.1 million and
New Jersey appropriated $31.4 million to support state drug courts. Within the 36
states with state drug court appropriations, local jurisdictions may want to seek
other opportunities to implement problem solving initiatives. Close to 50% of jail
and prison inmates are clinically addicted, thus emphasizing the need for the
criminal justice system to implement problem solving techniques that will result in
better treatment for these offenders. Many of today’s court cases involve
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individuals with medical, psychological, and social problems that can drive
criminal behavior such as addictions, homelessness, or lack of access to mentai
heaith treatment. OJP's FY 2011 request for the Problem Solving Court program
which supports Drug Court and Mentally ill Offender Act programs is equal to the
FY 2010 enacted funding levels for the Drug Court and Mentally lil Offender Act
programs, demonstrating DOJ's ongoing commitment to these proven strategies.
The Problem Solving Court program will help state, tribal and local governments
assess their offender populations, and develop evidence-based strategies that
bring courts together with other criminal justice, social services, and public health
agencies to develop system-wide responses to offenders affected by the
problems discussed above. Drug courts are one effective part of this strategy, bu
not the only one. The Problem Solving Court program will aliow state, local and
tribal grantees increased flexibility to fund evidence-based strategies that
address unigque local needs and expand collaboration between drug courts,
mental health, and substance abuse providers. Programs funded under the new
Problem Solving Courts Initiative may serve as models to other courts
nationwide.
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Ranking Member Frank R. Wolf
Questions for the Record

Guantanamo

1. You are seeking $237 million to acquire and begin the activation of the
Thomson Correctional Facility in lllinois. While the Bureau of Prisons is in
need of maximum security bedspace for its own population, this request is
tied directly to a plan to bring some undisclosed number of Guantanamo
detainees into the U.S. for continued detention in a portion of this facility
controiied by the Department of Defense. What is the estimated cost to
acquire the facility, and how much of that would be paid by the Department
of Justice?

Answer: The FY 2011 President’s Budget includes $170 million for the Bureau o
Prisons (BOP) to acquire and modify the Thompson Correctional Center
(Thomson, {llinois) for high security federal prison use. The Department of
Justice (DOJ) determined that acquisition of the Thomson facility would reduce
the BOP’s shortage of high security space. Based on one proposal under
consideration, DOJ would assist the Department of Defense (DOD) in utilizing a
portion of the Thomson facility for detainee management purposes if a decision is
made to transfer detainees from the Guantanamo Bay Naval Base. The BOP
would operate the Thomson facility as a high-security prison with federal inmates
and make a portion available to DOD to house a limited number of detainees.
DOD would be solely responsible for the detainees housed in its separate portion
of the facility. However, the facility would be owned by the BOP and the
Department intends to pay the acquisition costs.

2. What is the estimated cost to renovate the entire facility, and how much of
that total is requested by DOJ and how much by DOD?

Answer: The FY 2011 President's Budget includes $170 million for the Bureau of
Prisons (BOP) to acquire and modify the Thompson Correctional Center
(Thomson, lllinois) for high security federal prison use. The Thomson
Correctional Center is a relatively new facility in good condition, built to house
high security inmates. Acquiring and converting this facility to meet federal prison
standards will allow the BOP to quickly add high security capacity.

Based on one proposal under consideration, the BOP would operate the facility
as a high-security prison with federal inmates and make a portion available to the
Department of Defense (DOD) to house a limited number of detainees from
Guantanamo. DOD would be solely responsible for the detainees housed in its
separate portion of the facility and any additional modifications required by DOD.
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3. Would there also be additional costs to activate the prison that would begin
in FY11 and extend into FY12? What is the total multi-year cost to activate
both the DOJ and DOD sections of the prison? How much of that total is
requested for FY11 and how much of that total is to be borne by DOJ and
how much by DOD? :

Answer: $67 million is included in the Department's FY 2011 request to activate
the Thomson Correctional Center as a U.S. Penitentiary (USP). Activating a
prison is a multi-year process that includes many steps from selecting a warden
and executive staff, identifying and ordering equipment, meeting with the
community, recruiting and training new staff, furnishing and equipping the new
facilities, and eventually accepting inmates. USP Thomson will provide up to
1,600 high security cells when fully activated and operational.

The FY 2011 request funds first-year costs, including the one-time costs of
equipping the facility, conducting background investigations for new employees
and providing standard law enforcement training. One-time costs are non-
recurred the following year in accordance with future needs. The Bureau of
Prisons estimates that $122 million is the full activation cost for USP Thomson.

4, What is the grand total amount requested in FY11 (including amounts
requested by both DOJ and by other Departments and agencies) to relocate
the detainee population from Guantanamo to the United States?

Answer: The FY 2011 President’s Budget includes a planning estimate of $72.8
million for the anticipated increases in security and prosecutorial costs
associated with high security threat trials. The requested resources will finance a
variety of functions, including transportation and prisoner production, prisoner
housing, security, litigation, and other costs associated with high threat trials. The
Department does not know what resources are requested in the FY 2011
President’'s Budget by other federal agencies to relocate the detainee population
from the Guantanamo Bay Naval Base to the United States.
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Interrogation Policy

5. One of the DOJ-led interagency task forces set up by executive order was on
Interrogation Policy. This task force finished its work last year. Did that task
force make recommendations to the President and did the President approve
those recommendations?

Answer: The Special Task Force on Interrogation and Transfer Policies
established by the President under Executive Order 13491 issued a report that
made recommendations to the President on August 24, 2009. Task Force
officials briefed various committees and many members of Congress about the
contents of their report and recommendations to the President at the time it was
issued. The President approved the Task Force recommendations.

6. Can you please provide for the record any written documentation that
exists as to what specific recommendations were approved by the
President and what our new national policy on interrogation is?

Answer: The President made clear in Executive Order 13491 and his May 2009
speech at the National Archives that non-law enforcement agencies, including
the U.S. military, are to conduct interrogations consistent with the Army Field
Manual, and that the FBI and other federal law enforcement officials may
continue to use authorized, non-coercive techniques of interrogation that are
designed to elicit voluntary statements and do not involve the use of force,
threats, or promises. In his speech, the President emphasized that he had
banned the use of “enhanced interrogation techniques,” such as water boarding,
stating that they undermine the rule of law and our counterterrorism efforts.

The interagency Special Task Force appointed by the President unanimously
concluded that the Amy Field Manual provides appropriate guidance on
interrogation for military interrogators and that no additional or different guidance
is necessary for other agencies. These conclusions rested on the Task Force's
unanimous assessment that the practices and techniques identified by the Army
Field Manual or those that are currently used by law enforcement provide
adequate and effective means of conducting interrogations.

<,

: ; We also will be happy to
provide the Army Field Manual if it would be helpful to the Committee.
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THE WHITE HOUSE
Office of the Press Secrelary

For Immediate Release May 21, 2009

REMARKS BY THE PRESIDENT
ON NATIONAL SECURITY

National Archives
Washington, D.C.

10:28AM. EDT

THE PRESIDENT: Goad morning, everybody. Please be seated. Thank you ail for being here. Let me just acknowledge the presence of
some of my outstanding Cabinet members and advisors. We've got our Secretary of State, Hillary Clinton. We have our CIA Director Leon
Panetta. We have our Secretary of Defense William Gates; Secretary Napoiitano of Departiment of Homeland Security; Atiorney General
Eric Holder, my National Security Advisor Jim Jones. And ! want to especially thank our Acting Archivist of the United States, Adrienne
Thomas.

i also want to acknow!edge several members of the House who have great interest in intelfigence matters. | want to thank Congressman
Reyes, Congressman Hoeksira, Congressman King. as well as Congressman Thompson, for being here today. Thank you so much.

These are extraordinary times for our country. We're confronting a historic economic crisis. We're fighting two wars. We face a range of
chatienges that will define the way that Americans will Jive in the 21st century. So there's no shortage of work to be done, or responsibiiities
to bear.

And we've begun to make progress. Jus! this week, we've taken steps to protect American consumers and homeowners, and to reform our
system of government contracting so that we better protect our people while spending our money more wisely. {Applause.) The --it's a
good bill. (Laughter.} The engines of our economy are slowly beginning to turn. and we're working towards historic reform on health care
and on energy. 1want to say to the members of Congress, { welcome ali the extraordinary work that has been done over these last four
months on these and other issues.

In the midst of alf these challenges, however, my single most important responsibility as President is to keep the American people safe. It's
the first thing that | think abouf when | wake up in the moming. it's the fast thing that | think about when ] go to sleep at night

And this responsibility is only magnified in an era when an extremist ideology threatens our people, and technology gives a handfui of
terrorists the potential fo do us great harm. We are Jess than eight years removed from the deadiest attack on American soil in our history.
We know that al Qaeda is actively planning to aftack us again. We know that this threat will be with us for a long time, and that we must
use alt elements of our power tc defeat it

Already. we've taken several steps to achieve that goal. For the first time since 2002, we're providing the necessary resources and
strategic direction to take the fight to the extremists who attacked us on 9/11 in Afghanistan and Pakistan. We're investing in the 21st
century military and intelligence capabilities that will aliow us to stay one step ahead of a nimble enemy. We have re-energized a global
non-proliferation regime fo deny the world's most dangerous peopie access to the worid's deadhest weapons. And we've launched an effort
to secure all loose nuclear materials within four years. We're better protecting our border, and increasing our preparedness for any future
attack or natural disaster. We're building new partnerships around the worid to disrupt, dismantle, and defeat al Qaeda and its affifiates.
And we have renewed American dipiomacy so that we once again have the strength and standing to truly fead the world.

These steps are alt critical to keeping America secure, But ! believe with every fiber of my being that in the jong run we aiso cannot keep
this country safe uniess we enlist the power of our most fundamental vajues. The documents that we hoid in this very hali - the
Deciaration of independence, the Constitution, the Bilt of Rights -~ these are not simpiy words written into aging parchment, They are the
foundation of liberty and justice in this country, and a light that shines for all who seek freedom, fairness, equality, and dignity around the
world

i stand here today as someone whose own life was made possibie by these decumnents. My father came 1o these shores in search of the
promise that they offered. My mother made me rise before dawn to fearn their truths when | fived as a chiid in a foreign jand. My own
American journey was paved by generations of citizens who gave meaning to those simpie words -- "to form a more perfect union.” 've
studied the Constitution as a student, i've taught it as a teacher, {'ve been bound by it as a lawyer and a legistator. |took an oath to
preserve, protect, and defend the Constitution as Commander-in-Chief, and as a cifizen, | know that we must never, ever, turn our back on
its enduring principies for expedience sake

t make this ctaim not simply as a matter of idealism. We uphold our most cherished vatues not onty because doing so is right, bul because
it strengthens our country and it keeps us safe. Time and again, our values have been our best national security asset - in war and peace;
in times of ease and in eras of upheaval

Fidelity to our values is the reason why the United States of America grew from a small string of colonies under the writ of an empire to the
strongest nation in the world.

it's the reason why enemy soldiers have surrendered to us in battle, knowing they'd receive better treatment from America’s Armed Forces
than from their own government.
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it's the reason why America has benefitted from strong atliances that amplified our power, and drawn a sharp, maral contrast with our
adversaries.

it's the reason why we've been able to overpower the iron fist of fascism and outlast the iron curtain of communism, and eniist free nations
and free peopies everywhere in the cormmon cause and common effort of fiberty

From Europe to the Pacific, we've been the nation that has shut down torture charnbers and reptaced tyranny with the rule of law. Thatis
who we are. And where terrorists offer onty the injustice of disorder and destruction, America must demonstrate that our values and our
institutions are more resilient than a hateful ideology

After 9/11, we knew that we had entered a new era -- that enemies who did not abide by any law of war would present new challenges to
our application of the law; that our government would need new tools to protect the Amencan people, and that these toois would have to
aliow us to prevent attacks instead of simply prosecuting those who try to carry them out.

Unforlunately, faced with an uncertain threat, our government made a series of hasty decisions. 1 believe that many of these decisions
were motivated by a sincere desire to protect the American people. But | also befieve that all too often our government made decisions
based on fear rather than foresight: that ail toc often our government trimmed facts and evidence to fit ideological predispositions. instead
of strategically applying our power and our principies, too often we set those principies aside as luxuries that we could no tonger afford
And during this season of fear, too many of us -- Democrals and Republicans, pobticians. journalists. and citizens -- fell silent

In other words, we went off course. And this is not my assessment alone. It was an assessment that was shared by the American peopie
who nominated candidates for President from both major parties who, despite aur many differences. called for a new approach -- one that
rejected torture and one that recognized the imperative of closing the prison at Guantanamo Bay.

Now let me be clear; We are indeed at war with al Qaeda and its affiiates. We do need to update our institutions o deal with this threat.
But we must do so with an abiding confidence in the rule of taw and due process; in checks and balances and accountability. For reasons
that { will explain, the decisions that were made over the last eight years estabiished an ad hoc {egal approach for fighting terrorism that
was neither effective nor sustainable -- a framework that failed fo rely on our legal traditions and time-tested institutions, and that failed to
use owr values as a compass. And that's why | took severaf steps upon taking office to better protect the American people

First, { banned the use of so-caited enhanced interrogation techniques by the United States of America. (Applause )

{ know some have argued that brutal methods like waterboarding were necessary to keep us safe. | couid not disagree more, As
Commander-in-Chief, { see the intelligence 1 bear the responsibility for keeping this country safe. And | categorically reject the assertion
that these are the most effective means of interrogation. {Apptause.) What's more, they undermine the ruie of taw. They alienate us in the
world. They sefve as a recruitment toof for terrorists, and increase the will of our enemies to fight us, white decreasing the wiii of athers to
work with America. They risk the lives of our troops by making i less Iikely that others will surrender to them in baitie, and more likely that
Americans wili be mistreated if they are captured. in shor, they did not advance our war and counterterrorism efforts -~ they undermined
them, and that is why | ended them once and for ali. {Applause.}

Now, 1 shouid add, the arguments against these techniques did not originate from my administration. As Senator McCain once said, torture
"sefves as a great propaganda {00l for those who recruit people {0 fight against us.” And even under President Bush, there was recognition
among members of his own administration -- including a Secretary of State, other senior officials, and many in the military and intefligence
community - that those who argued for these tactics were on the wrong side of the debate, and the wrong side of history. That's why we
must leave these methods where they belong - in the past. They are not who we are. and they are not America.

The second decision that { made was to order the ciosing of the prison camp at Guantanamo Bay. {Applause.)

For over seven years, we have detained hundreds of people at Guantanamo. During that time, the system of military commissions that
were in place at Guantanamo succeeded in convicting a grand totat of three suspected terrorists. Let me repeat that: three convictions in
over seven years. Instead of bringing terrorists to justice, efforts at prosecution met setback afier setback, cases lingered on, and in 2006
the Supreme Court invalidated the entire system. Meanwhile, over 525 detainees were released from Guantanamo under not my
administration, under the previous administration. Let me repeat that. Two-thirds of the detainees were released before f took office and
ordered the closure of Guantanamgo.

There is also no question that Guantanamo set back the morat authority that is America’s strongest custency in the world. Instead of
building a durable framework for the struggie against al Qaeda that drew Lpon our deeply held vaiues and traditions, our government was
defending positions that undermined the rule of faw. In fact, part of the rationate for establishing Guantaname in the first place was the
misplaced notion that a prison there would be beyond the faw -- a proposition that the Supreme Coud soundly rejected. Meanwhile, instead
of serving as a tool to counter terrorism, Guantanamo became a symbol that helped al Qaeda recruit terrorists to its cause. Indeed, the
existence of Guantanamo likely created more terrorists around the world than it ever detained

$o the record is clear. Rather than keeping us safer, the prison at Guantanamo has weakened American national security. itis a rallying
cry for our enemies. it sets back the wilingness of our allies to work with us in fighting an enemy that operates in scores of countries. By
any measure, the costs of keeping it open far exceed the complications invoived in closing it. That's why | argued that # shoutd be closed
throughout my campaign, and that is why | ordered it closed within one year.

The third decision that { made was to order a review of ail pending cases at Guantanamo. | knew when | ordered Guantanamo closed that
it would be difficult and complex. There are 240 people there who have now spent years in tegal fimbo. In deafing with this situation, we
don't have the fuxury of starting from scratch. We're cleaning up something that is, quite simply. a mess -- a misguided experiment that has
left in its wake a flood of legal challenges that my administration is forced to deal with on a constant, almost daily basis, and it consumes
the time of government officials whose time shouid be spent on better protecting our country.
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Indeed, the fegatl challenges that have sparked so much debate in recent weeks here in Washington would be taking piace whether or not |
decided to close Guantanamo. For example, the court order to refease 17 Uighurs -- 17 Uighur detainees took place last fall, when George
Bush was President. The Supreme Caurt that invalidated the system of prosecution at Guantanamo in 2006 was overwheimingty
appointed by Republican Presidents -- not wild-eyed liberals. In cther words, the problem of what to do with Guantanamo detainees was
not caused by my decision to ciose the facility; the problem exists becatise of the decision to open Guantanamo in the first place.
{Applause }

Now let me be biunt. There are no neat or easy answers here. i wish there were. But i can tell you that the wrong answer is to pretend
like this problem wilf go away if we maintain an unsusfainable status quo. As President, | refuse to allow this problem to fester. | refuse to
pass it on fo somebody eise. It is my responsibility to solve the problem. Our security interests wili not permit us to delay. Our courts won't
aliow it. And neither should our conscience.

Now. over the last several weeks, we've seen a return of the politicizatian of these issues that have characterized the last several years
¥m an elected official; | understand these probiems arouse passions and concerns. They should. We're confronting some of the most
complicated questiong that a democracy can face. But { have no interest in spending alt of our time relitigating the policies of the iast eight
years [l leave that to others |want o solve these problems, and { want to solve them together as Americans.

And we will be ill-served by some of the fear-mongering that emerges whenever we discuss this issue. Listening fo the recent debate, 've
heard words thal, frankly, are caiculated to scare people rather than educate them, words that have more to do with politics than protecting
our country. So | want to take this opportunity to fay out what we are doing, and how we intend to resoive these gutstanding issues. | wili
explain how each action that we are taking will help build a framewark that protects both the American people and the vaiues that we hold
most dear. And tli focus on two broad areas: first, issues refating to Guantanamo and our detention policy; but, second,  aise want to
discuss issues refating to security and transparency.

Now, let me begin by disposing of one argument as plainly as { can; We are not going to release anyone if it wouid endanger our national
security, nor will we release detainees within the United States who endanger the American people. Where demanded by justice and
nationat security, we will seek {o transfer some detainees to the same type of facilities in which we hold all manner of dangerous and viglent
criminals within our borders ~ namely, highly secure prisons that ensure the public safety

As we make these decisions, bear in mind the following face: Nobody has ever escaped from one of our federal, supermax prisons, which
hold hundreds of convicted terrorists. As Republican Lindsey Graham said. the idea that we cannot find a place !o securely house 250-pius
detainees within the United States is not rational

We are currently in the process of reviewing each of the detainee cases at Guantanamo to determine the appropriate policy for deafing with
them. And as we do so. we are acutely aware that under the last administration, detainees were released and, in some cases. refurned to
the battiefield. That's why we are doing away with the poorly planned. haphazard approach that et those detainees go in the past instead
we are treating these cases with the care and attention that the faw requires and that our security demands

Now, going forward. these cases wilt fail into five distinct categories.

First. whenever feasible, we will try those who have violated American criminat laws in federal courts -- courts provided for by the United
States Constitution. Some have derided our federal courts as incapable of handling the trials of terrorists, They are wrong. Qur courts and
our juries, our citizens, are tough enough to convict terrorists. The record makes that clear. Ramazi Yousef tried to biow up the World Trade
Center. He was convicted in our courts and is serving a life sentence in U S. prisons. Zacarias Moussaoui has been identified as the 20th
9/11 hijacker. He was convicted in our courts. and he 100 is serving a life sentence in prison, i we can try those terrorists in our courts and
hold them in our prisons, then we can do the same with detainees from Guantanamo.

Recently, we prosecuted and received a guilty plea from a detainee, al-Marri, in federal court after years of legal confusion. We're
preparing to transfer another detainee to the Southern District Court of New York, where he witl face trial on charges related to the 1998
bombings of our embassies in Kenya and Tanzama - bombings that killed over 200 people. Preventing this detainee from coming to our
shores would prevent his trial and conviction. And after over a decade. it is time to finally see that justice is served. and that is what we
intend to do. {Applause.}

The second category of cases involves detainees who violate the Jaws of war and are therefore best tried through milfitary commissions.
Military commissions have a history in the United States dating back to George Washington and the Revolutionary War. They are an
appropriate venue for irying detainees for violations of the laws of war., They aliow for the protection of sensitive sources and methods of
inteiligence-gathering; they aliow for the safety and security of participants; and for the presentation of evidence gathered from the
battlefield that canriot always be effectively presented in federal courts.

Now, some have suggested that this represents a reversal on my part. They should look at the recerd. in 20086, | did strongly oppose
legislation proposed by the Bush administration and passed by the Congress because it failed to establish a legitimate legal framework.
with the kind of meaningful due process nghts for the accused that could stand up on appeat.

1 said at that time, however. that | supported the use of military commissions to try detainees. provided there were several reforms, and in
fact there were some bipartisan efforts to achieve those reforms. Those are the reforms that we are now making. Instead of using the
flawed commissions of the {ast seven years, my administration is bringing our commissions in fine with the ruie of law. We wilt no longer
permit the use of evidence - as evidence statements that have been obtained using cruel, inhuman. or degrading interrogation methods.
We wili no longer piace the burden 10 prove that hearsay is unrefiable on the opponent of the hearsay. And we wil give detainees greater
latitude in selecting their own counsei, and more protections if they refuse 1o testify. These reforms, among others, wilt make our mikitary
commissions a more credible and effective means of administering justice, and | will work with Congress and members of both parties, as
welt as legal authorities across the paiiticat spectrum, on legislation to ensure that these commissions are fair, legitimate, and effective

The third category of detainees includes those who have been ordered released by the courts. Now, fet me repeat what | said earlier. This
has nothing to do with my decision to close Guantanamo. It has to do with the ruie of law. The courts have spoken. They nhave found that
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there’s no legitimate reasan to hoid 21 of the people currently held at Guantaname Nineteen of these findings took ptace before | was
sworn into office. | cannot ignore these rulings because as President, | too am baund by the taw. The United States is a nation of laws and
so we must abide by these rulings.

The fourth category of cases involves detainees who we have determined can be transferred safely to another country. So far, our review
team has approved 50 detainees for transfer. And my administration is in ongoing discussions with a number of cther countries about the
transfer of detainees o their soil for detention and rehabiiitation.

Now, finally. there remains the question of detainees at Guantanamo who cannot be prosecuted yet who pose a clear danger to the
American people. And | have to be honest here ~ this is the toughest single issue that we will face. We're going to exhaust every avenue
that we have to prosecute those at Guanianamo who pose a danger {0 our country. But even when this process is complete, there may be
a number of peopie who cannot be prosecuted for past crimes, in some cases because evidence may be tamted, but who nonetheless
pose a threat to the security of the United States. Examples of that threat include peopie who've received extensive explosives training at
al Qaeda training camps, or commanded Taliban troops in battle, or expressed their ajtegiance to Osama bin Laden, or otherwise made it
clear that they want to kil Americans. These are people who, in effect. remain at war with the United States.

Let me repeat: { am not going to release individuals who endanger the American pecple. Al Qaeda terrorists and their affiliates are at war
with the United States, and those that we capture - like other prisoners of war -- must be prevented from attacking us again. Having said
that, we must recognize that these detention policies cannot be unbounded. They can't be based simply on what | or the executive branch
decide alone. That's why my administration has begun to reshape the standards that apply to ensure that they are in line with the rute of
law. We must have clear, defensibie, and {awful standards for those who fall into this category. We must have fair procedures so that we
don't make mistakes. We must have a thorough process of perjodic review, so that any prolonged detention is carefully evaluated and
justified.

§ know that ¢creating such a system poses unique challenges. And other countries have grappled with this question; now, so must we. But!
want to be very clear that our goal is to construct a legitimate legat framework for the remaining Guantanamo detainees that cannct be
transferred. Qur goal is not to avoid a legitimate legal framework. In our constitutionai system, proionged detention shouid not be the
decision of any one man. if and when we determine that the United States must hoid individuals to keep them from carrying out an act of
war, we will do so within a system that involves judicial and congressional oversight. And so0. going forward, my administration wilf work
with Congress o develop an appropriaie fegat regime so that our efforts are consistent with our vaiues and our Constitution

Now, as aur efforts to ciose Guantanamo move forward, { know that the politics in Congress will be difficuit. These are issues that are
fodder for 30-second commercials. You can almost picture the direct mait pieces that emerge from any vote on this issue -- designed o
frighten the population. { get it. Butif we continue to make decisions within a climate of fear, we wili make more mistakes. And if we refusi
to deal with these issues today, then | guarantee you thai they wili be an atbatross around our efferts to combat terrorism in the future

{ have confidence that the American people are more interested in doing what is right 1o protect this country than in political posturing. {am
not the only person in this city who swore an oath to uphold the Constitution -- so did each and every member of Congress. And together
we have a responsibility to enlist our values in the effort to secure our people. and {o leave behind the tegacy that makes it easier for future
Presidents to keep this country safe.

Now, et me touch on a secand set of issues that refate to security and transparency.

National security requires a delicate balance. One the one hand, our democracy depends on fransparency. On the other hand, some
information must be protected from public disciosure for the sake of our security -- for instance, the movement of our troops, our
intelligence-gathering, or the information we have about a terrorist organization and its affiliates. In these and other cases. lives are at
stake

Now, several weeks ago, as part of an ongoing court case, | released memos issued by the previous administration’s Office of Legal
Counsel. 1did not do this because { disagreed with the enhanced mterrogation technigues that those memos authorized, and J didn't
release the documents because | rejected their legai rationales -- although | do on both counts, | released the memos because the
existence of that approach to interrogation was already widely known, the Bush administration had acknowledged its existence. and | had
already banned those methods. The argument that somehaow by reieasing those memos we are praviding terrorists with information about
how they will be interrogated makes no sense. We will not be interrogating terrorists using that approach. That approach is now prohibited.

In short, | released these memos because there was no overriding reason to protect them. And the ensuing debate has helped the
American people better understand how these interrogation methods came to be authorized and used.

On the other hand.  recently opposed the release of certain photographs that were taken of detainees by U.S. personnel between 2002
and 2004. Individuals who violated standards of behavior in these photos have been investigated and they have been hefd accountable.
There was and is no debaie as 1o whether what is reflected in those photos is wrong. Nothing has been concealed {o absolve perpetrators
of crimes. However, it was my judgment -- informed by my nationai security team -- that releasing these photos would inflame anti-
American opinion and aliow our enemies to paint U.S. troops with a broad. damning, and inaccurate brush, thereby endangering them in
theaters of war.

in short, there is a clear and compeiling reason to not release these particular photos. There are nearly 200,000 Americans who are
serving in harm's way, and | have a solemn responsibility for their safety as Commander-in-Chief. Nothing would be gained by the release
of these photos that matters more than the lives of our young men and women serving in harm’s way.

Now, in the press’s mind and in some of the public’s mind, these two cases are contradictory. They are not to me. In each of these cases,
! had to strike the right balance between {ransparency and rational security. And this balance brings with # a precious responsibility.
There's no doubt that the American people have seen this balance tested over the last several years. in the images from Abu Ghraib and
the brutal interrogation technigues made public long before | was President, the American peopie fearned of actions taken in their name
that bear no resemblance 1o the ideals that generations of Americans have fought for. And whether it was the run-up to the trag war or the
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revelation of secret programs, Americans often feit like part of the story had been unnecessarily withheld from them. And that caused
suspicion to build up. And that leads to a thirst for accountability

tunderstand that. | ran for President promising transparency, and { meant what { said. And that's why. whenever possible, my
administration wilt make a!f information available to the American peopte so that they can make informed judgments and hoid us
accountable. But ! have never arqued -- and | never wiil -- that our most sensitive national security matters should simply be an cpen

book. | will never abandon -- and will vigorously defend -- the necessity of classification to defend our troops at war, to protect sources and
methods, and fo safeguard confidentiat actions that keep the American people safe. Here's the difference though: Whenever we cannot
release certain information 1o the public for valid national security reasons, 1 will insist that there is oversight of my actions -- by Congress or
by the courts.

We're currently launching a review of current policies by all those agencies responsible for the classification of documents to determine
where reforms are possible, and 10 assure that the other branches of government will be in a position to review executive branch decisicns
on these matters. Because in our system of checks and baiances, someone must always watch over the wafchers -- especially when it
comes to sensitive administration -- information.

Now, along these same fines, my administration is also confronting chalienges to what is known as the “state secrets” privilege. This is a
doctrine that allows the govemment to challenge iegai cases involving secret programs, It's been used by many past Presidents --
Republican and Democrat -- for many decades. And while this principle is absolutely necessary in some circumstances fo protect national
secunty, | am concerned that it has been over-used. 1t is also currently the subject of a wide range of lawsuits. So let me iay out some
principles here. We must not protect information merely because it reveals the violation of a law or embarrassment to the government.
And that's why my administration is nearing completion of a thorough review of this practice.

And we plan to embrace several principles for reform. We will apply a stricter iegat test to material that can be protected under the state
secrefs privilege. We will not assert the pavilege in court without first following our own formal process, including review by a Justice
Department committee and the personal approvat of the Attorney Generat. And each year we wilt voluntarily report to Congress when we
have invoked the privilege and why because, as | said before, there must be proper oversight over our actions

On all these matters related o the disclosure of sensitive information, | wish | could say that there was some simple formuta out there to be
had. There is not. These often invoive tough calls, invoive competing concerns, and they require a surgicat approach. But the common
thread that runs through alf of my decisions is simple: We will safeguard what we must to protect the American peopie. but we wilt aiso
ensure the accountability and oversight that is the halimark of our constitutional system. | will never hide the truth because it's
uncomfortable. | wilt deal with Congress and the courts as co-equat branches of government. | will tell the American people what | know
and don't know, and when | release something publicly or keep something secret. | will teli you why. {Applause.)

Now, in all the areas that I've discussed today, the poiicies that I've proposed represent a new direction from the fast eight years. To
protect the American peopie and our values, we've banned enhanced interrogation techniques. We are closing the prison at Guantanamo
We are reforming military commissions, and we will pursue a new legal regime lo detain terronsts. We are declassifying more information
and embracing more oversight of our actions, and we're narrowing our use of the state secrets privilege. These are dramatic changes that
will put our approach to national security on & surer, safer, and more sustainabie footing. Their implemmentation will take time. but they will
get done.

There's a core principle that we will apply to all of our actions. Even as we clean up the mess at Guantanamo, we will constantly reevaluate
our approach, subject our decisions to review from other branches of government, as well as the public. We seek the strongest and most
sustainable tegal framework for addressing these issues in the long term -- not to serve immediate politics, but to do what's right over the
long term. By doing that we can feave behind a legacy that outlasts my administration, my presidency, that endures for the next President
and the President after that -- a legacy that protects the American people and enjoys a broad tegitimacy at home and abroad

Now, this is what | mean when | say that we need to focus on the future. | recognize that many stifl have a strong desire to focus on the
past. When it comes to actions of the fast eight years, passions are high. Some Americans are angry; others want to re-fight debates that
have been settled, in some cases debates that they have lost. | know that these debates lead directly, in somme cases. to a call for a fulier
accounting, perhaps through an independent commission.

I've opposed the creation of such a commission because ! befieve that our existing democratic institutions are strong ernough to defiver
accountability. The Congress can seview abuses of our values, and there are ongoing inquiries by the Congress into matters fike enhanced
interrogation techniques. The Department of Justice and our courts can work through and punish any violations of our laws or miscarriages
of justice.

it's no secret there is a tendency in Washington to spend our time pointing fingers at one another. And it's no secret that our media cuiture
feeds the impulse that lead 1o a good fight and good copy. But nothing will contribute more than that than a extended relitigation of the last
eight years. Already, we've seen how that kind of effort only leads those in Washington to different sides to laying blame. 1t can distract us
from focusing our time, our efforts, and our politics on the chalienges of the future.

We see that, above all, in the recent debate -- how the recent debate has obscured the truth and sends people into opposite and absolutist
ends. On the one side of the spectrum, there are those who make little allowance for the unique chalienges posed by terrorism, and would
almost never put national security over {ransparency. And on the other end of the spectrum, there are those who embrace a view that can
be summarized in two words: “Anything goes." Their arguments suggest that the ends of fighting terrorism can be used o justify any
means, and that the President shouid have bianket authority to do whatever he wants -- provided it is a President with whom they agree

Both sides may be sincere in their views, but neither side is right. The American people are not absolutist, and they don't elect us to
impose a ngid ideology on our problems. They know that we need not sacrifice our securgty for our values, nor sacrifice our vatues for our
security, so long as we approach difficuit questions with honesly and care and a dose of common sense. That, after all, is the unique
genius of America. That's the challenge laid down by our Constitution. That has been the source of our strength through the ages. That's
what makes the United States of America different as a nation.
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i can stand here today, as President of the United States, and say without exception or equivocation that we do not torture, and that we wilt
vigorously protect our people while forging a strong and durable framework that allows us 1o fight terrorism while abiding by the rule of law.
Make no mistake: if we fail to turn the page on the approach that was taken over the past several years, then { will not be able to say that
as President. And if we cannot stand for our core values, then we are not keeping faith with the documents that are enshrined in this halt
{Applause.}

The Framers who drafted the Constitution could not have foreseen the chalienges that have unfolded over the last 222 years. But our
Constitution has endured through secession and civil rights, through World War and Cold War, because it provides a foundation of
principies that can be appfied pragmatically; it provides a compass that can help us find our way. it hasn't always been easy. We are an
imperfect peopie. Every now and then, there are those who think that America’s safety and success requires us to walk away from the
sacred principtes enshrined in this buiiding. And we hear such voices today. But over the long haut the American people have resisted that
temptation. And though we've made our share of mistakes, required some course cofrections, ultimately we have held fast to the principles
that have been the source of our strength and a beacon to the world.

Now this generation faces a great test in the specter of terrorism. And uniike the Civil War or Wortd War i1, we can't count on a sutrender
ceremony to bring this journey to an end. Right now, in distant training camps and in crowded cities, there are people plotting to take
American lives. That will be the case a year from now, five years from now, and -- in all probability -- 10 years from now. Neither { nor
anyone can stand here today and say thai there will not be ancther terrorist attack that takes American lives. But ] can say with cedainty
that my administration -~ along with our extraordinary troops and the patriotic men and women who defend our national security - will do
everything in our power fo keep the American peopie safe. And 1 do know with certainfy that we can defeat al Qaeda. Because the
terrorists can only succeed if they swell their ranks and alienate America from our allies, and they will never be able to do that if we stay
true to who we are, if we forge tough and durable approaches to fighting terrorism that are anchored in our timeless ideals. This must be
our COMMON purpose.

1 ran for President because | befieve that we cannot soive the chalienges of our time uniess we soive them together. We will not be safe if
we see national security as a wedge that divides America -- it can and must be a cause that unites us as one people and as one nation.
We've done so before in times that were more perilous than ours. We will do 80 once again

Thank you, God biess you, and God bless the United States of America. {Applause.}

END
1117 AM EDT
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7. Can you give the Committee a description of what our new interrogation
policy is, and how it is being and will be applied when opportunities arise
for terrorism suspects to be interrogated both here in the U.S. and abroad?

Answer: Please see #5 above.

8. The press announcement materials provided to the Congress last fall
stated that the “principal function” of interrogations of High Value
Detainees is “intelligence gathering rather than law enforcement”. Can you
define “high value detainee”, and explain how this policy applied or did not
apply to the Abdulmutailab case, where it appears that the decisions taken
on his interrogation were made by the Justice Department, and did not
involve extensive interagency intelligence-gathering interrogation?

Answer: The HIG selection criteria defining “high value detainee” are classified,
but generally speaking, a high vaiue detainee is someone who is assessed to
have information with the greatest potential to prevent terrorist attacks against
the United States and its allies. The primary responsibility of the HIG is to deploy
expert Mobile Interrogation Teams, or “MiTs,” to interrogate high value detainees
previously identified as having such information. The MITs’ primary objective is
the collection of intelligence to prevent terrorist attacks, but where possible and
consistent with the HIG's primary objective, MiTs will collect intelligence in a
manner that allows it to be used as evidence in a criminal prosecution and they
will preserve evidence for use in a criminal prosecution. The MITs will bring
together the most experienced interrogators, analysts, subject matter experts,
and linguists from across the Inteligence Community, the Department of Defense
and the Federal Bureau of investigation.

As of Christmas Day last year, when Abdulmutallab was apprehended, the HIG
and MiTs were not yet operational. Even if they had been, given the urgency of
the situation, it would not have been appropriate to deiay the interrogation until a
mobile interrogation team could be flown in. Indeed, the MITs are not intended to
be “first responders.” The FBI had extremely capable people in place who
questioned Abdulmutallab immediately, and Abduimutaliab provided intelligence
to those interrogators. The FBI also has the ability to leverage expertise from
across the government - intelligence, military, and law enforcement - to
effectively question terrorism suspects, regardless of whose custody they are in.
This interdisciplinary approach has been used very effectively in the
Abdulmutallab case, drawing on the expertise of other parts of the Intelligence
Community, to develop an effective interrogation strategy tailored to the
particular circumstances at hand. That strategy has worked well in this case. We
expect that the HIG’s Mobile Interrogation Teams will formalize and strengthen
this interagency cooperation and expertise, as they deploy to support
interrogations of terrorism suspects.
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9. It has been said that there was not time to conduct such an interrogation.
What was the imperative(s) that placed a limit on the amount of time that
Abdulmutaliab could continue to be interrogated?

Answer: When Flight 253 landed in Detroit, the men and women of the FBI and
the Department of Justice did precisely what they are trained to do, what their
policies require them to do, and what this nation expects them to do. in the face
of the emergency, they acted quickly and decisively to ensure the detention and
incapacitation of a would-be bomber and to interrogate him to protect public
safety. At that point, our primary focus was on immediately protecting the public
and ensuring that the threat had been appropriately contained. In light of the
immediate public safety concerns, FBI agents interviewed Abdulmutallab without
providing Miranda warnings, as permitted under the “public safety” exception to
the Miranda rule that has been recognized by the courts, and he provided
intelligence. They did not terminate that interview because of any invocation of
rights by Abdulmutallab.

Although Abdulmutallab later declined to cooperate, as the American people now
know, the FBI did not halt its efforts to collect intelligence from Abduimutaliab
after that first day. From the time of his arrest, there was a concerted,
interagency effort that used all available resources, including those of other
members of the intelligence Community, to develop an interrogation approach
that would work, and it has worked. As a resuit, Abdulmutallab provided
additional intelligence to the FBI that is being used to help protect our country.
There is no evidence that any other lawful approach would have been more
successful or would have produced intelligence more quickly.

10.1n the wake of the Christmas day incident, the President ordered an
interagency review. Nothing provided to the Congress indicated that the
interrogation was part of that review. Did the President’s review of this
matter include a review to determine whether we maximized the
intelligence gained from Mr. Abdulmutaliab by the choices and decisions
made regarding his interrogation and charging? If so, what were the
findings and recommendations for corrective action, and have those
corrective actions been taken?

Answer: The January 7, 2010 Summary of the White House Review of the
December 25, 2009 attempted terrorist attack addressed a variety of issues
leading up to the incident; it did not address the later ongoing interrogation of
Abdulmutallab. The interrogation strategy for Abdulmutaliab has worked and has
produced intelligence that we are using to help protect the country.
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11.0ne recommendation of the Interrogation Task Force last year was the
creation of a High-Value Detainee Interrogation Group. Has this Group
been formally established? Please provide for the record any Charter or
MOU that describes the purpose and operations of this Group.

Answer: The HIG Charter is still in the process of being finalized, though the
basic concept for its operations was approved in January 2010.

Gangs

12.1n FY10 report language the Committee asked you to ensure that DOJ
entities reexamine and reach consensus on their roles and responsibilities
in anti-gang efforts. This applies not only to the FBI, ATF and the Criminal
Division, which received significant increases above the request for gang
programs, but also to the interagency National Gang Intelligence Center
and GangTECC. Has there been a reexamination of roles, and what
changes, if any, are being made?

Answer: Keeping our communities safe remains a core mission of the Justice
Department at a time when far too many neighborhoods across this country are
confronting the destructive effects of drugs and violence associated with gangs.
The Department employs a crosscutting approach to its anti-gang efforts which
requires regular coordination amongst components, offices, and agencies at both
a programmatic and an operational level to ensure each one is clear on its
discrete role and responsibilities in anti-gang efforts. During the last six months,
the Department has taken the foliowing steps to reexamine roles and
responsibilities of DOJ entities in anti-gang efforts:

The Attorney General's Anti-Gang Coordination Committee (AGCC), which
meets at least quarterly, is responsible for ensuring programmatic coordination
amongst our components, offices, and agencies. At its meeting on November 16,
2009, the Chair of the AGCC asked each of the DOJ headquarters-level anti-
gang coordinating entities to make a presentation to the group on its discrete role
and responsibilities.

To ensure better coordination, the Federal Bureau of Investigation co-located its
MS-13 National Gang Task Force with the National Gang Intelligence Center
(NGIC) and GangTECC.

The managing components of NGIC and GangTECC agreed that establishing a
partnership with the OCDETF Fusion Center and Special Operations Division
could potentially alleviate many of the management chalienges identified in a
November 2009 Report of the Office of the Inspector General. In response, the
Department initiated a process with the participating members of
NGIC/GangTECC to solicit their input on whether such a partnership should go
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forward, the terms of any partnership, and the development of an implementation
plan for any resulting partnership.

To ensure better coordination, the Department initiated a process to actively
consider merging the Gang Unit and GangTECC into a single Criminal Division
Component.

13.Are you seeking any increases in your FY11 request that are specifically
targeted at anti-gang activities?

Answer: The Department remains committed to combating violent gangs and is
seeking increases that specifically target anti-gang activities. These requests

~ support a range of anti-gang activities including enforcement, prosecution, and
prevention initiatives.
The Federal Bureau of Investigation (FBI) is requesting funding for two positions
to provide forensic support for violent crime and gang investigations in Indian
Country. The FBI is also requesting reimbursable funding from the Department o
Interior to support 81 additional positions, including 45 agents, to investigate
violent crime and gangs in Indian Country. These additional resources will allow
the Department to better combat gang activity in Indian Country.

Additionally, the Department is requesting $12 million in grant funding to support
state and local programs aimed at the prevention, intervention and suppression

of gangs, as well as reentry in targeted communities. This initiative will enhance
and support evidence-based muitimodal direct service programs that target both
youth at-risk of gang membership and youth already involved in gangs.

The Department also requests funding to support two additional litigators and
one additional support staff for the Criminal Division's Gang Unit. These
additional litigators will not only prosecute complex gang cases but also provide
support to federal, state, and local law enforcement and prosecutors as they
seek to combat gang activity.

Finally, $11.8 million is also requested to fully fund the three Project Gunrunner
teams that were stood up in the Southwest Border with one time funding
provided by the American Recovery and Reinvestment Act (ARRA). ATF’s
Project Gunrunner combats firearms trafficking by investigating the sources of
trafficked firearms, identified through trace related intelligence, and will likely lead
to gang investigations and prosecutions.
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14.The National Gang Threat Assessment found that gangs traffic illicit drugs
at the regional and national levels and several are capable of competing
with U.S.-based Mexican drug trafficking organizations. it also states that
U.S.-based gang members illegally cross the border for the express
purpose of smuggling drugs and illegal aliens. Finally, it states that U.S.-
based gangs are intent on developing working relationships with foreign-
based drug trafficking organizations to gain access to foreign sources of
illicit drugs. The FBI's Deputy Assistant Director for criminal investigations
was quoted as saying that about 20 gangs in the U.S. have direct links to
the Mexican cartels. What is the Department doing to counter this trend
that the Gang Assessment describes?

Answer: The Department is aptly equipped to address violent crime issues that
have a multijurisdictional dimension calling for a federal solution. The most
significant national and international gangs fit this description. They operate
across state and international borders and their conduct implicates serious
domestic and security concerns. As a result, the Department has taken a
leadership role in combating major national and international gangs. In particular,
we have focused our efforts on: developing a national base for gang-related
intelligence; coordinating multijurisdictional enforcement efforts; working to
dismantle major national and international gangs; and building the capacity of
foreign counterparts to combat major international gangs impacting the United
States.

Developing a National Intelligence Base and Coordinating Multijurisdictional
Enforcement

The National Gang Intelligence Center (NGIC) was created to facilitate and
support intelligence driven gang investigations and prosecutions. It is a multi-
agency effort that integrates the gang intelligence assets of federal, state, and
local law enforcement entities to serve as a centralized intelligence resource for
gang information and analytical support. The mission of the NGIC is to support
law enforcement agencies through timely and accurate information sharing and
analysis of federal, state, and local law enforcement intelligence. The NGIC
concentrates on gangs operating on a regional and national level that
demonstrate criminal connectivity.

The National Gang Targeting, Enforcement & Coordination Center (GangTECC)
serves as a catalyst in the unified federal effort to disrupt and dismantle violent
gangs. GangTECC develops an enhanced understanding of regional and
national gang problems and proposes strategies to neutralize these threats.
GangTECC enhances the effectiveness of existing gang initiatives, investigations
and prosecutions through active coordination of law enforcement and
prosecution efforts and assists in the initiation of new gang-related operations. It
is a multi-agency center that uses the strength of each federal law enforcement
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agency to achieve maximum impact against the most violent gangs operating at
a regional or national level through effective coordination and de-confiiction.

One of the significant benefits of establishing a partnership between
NGIC/GangTECC and the OCDETF Fusion Center and Special Operations
Division, mentioned above, would be a greater ability to identify and respond
operationally to the interrelationships between Mexican drug trafficking
organizations and gangs.

Dismantling Major Regional, National and International Gangs

To counter the interdependent relationship between Mexican drug trafficking
organizations - and to a lesser extent Dominican, Colombian and Jamaican drug
trafficking organizations - with U.S. street gangs, the FBI is actively utilizing its
Safe Streets Task Forces to identify, target, disrupt and dismantle these criminal
enterprises. Using proactive investigative techniques such as Title i wire
interceptions and undercover operations, each Safe Streets Task Force attempts
to disrupt and dismantie the most prolific and dangerous street gangs operating
in their areas of responsibility.

In addition, the task forces seek to identify and disrupt the sources of supply of
narcotics, which in most investigations have ties to a foreign-based drug
trafficking organization. To assist in this effort, the Safe Streets Program works
cooperatively with the resources and funding mechanisms established through
the Organized Crime Drug Enforcement Task Force (OCDETF) partnership.

The Criminal Division’s Gang Unit is a core team of experienced anti-gang
prosecutors who serve as the prosecutorial arm of the Department'’s efforts to
achieve maximum national impact against violent gangs. lts mission is to develop
and implement layered prosecution strategies designed to dismantie the most
significant regional, national and international gangs, including prosecuting select
cases of national importance. The Unit works closely with anti-gang prosecutors
in the United States Attorneys’ Offices and with GangTECC to carry out this
mission of targeting the nation’s most violent gang threats.

Building Capacity Abroad

The Department is pursuing a comprehensive program designed to build the
capacity of key foreign counterparts to combat international gangs that adversely
impact violent crime in the United States. The program includes:

+ Providing the technical assistance and manpower necessary for El
Salvador to create a vetted anti-gang unit to work side-by-side with U.S.
law enforcement;
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¢ Providing equipment and training to help law enforcement agencies in
Central American nations acquire digital fingerprints of violent gang
members and other criminals who commit crimes under different identities
in different countries;

¢ Providing eTrace equipment and training to help law enforcement
agencies in Central American nations trace firearms recovered there;

« Delivering regional anti-gang training to police investigators and
prosecutors at the International Law Enforcement Academy in San
Salvador; and

Leading implementation of the law enforcement component of the Strategy to
Combat the Threat of Criminal Gangs from Central America and Mexico, adopted
by the U.S. Government in 2007. The Strategy is a key component of the overail
Merida Initiative, a multi-year plan to provide equipment and training to
governments in Mexico and Central America to support law enforcement
operations.

Proposed Human Rights and Special Prosecutions Section

15.In December of 2005, | chaired a Subcommittee hearing on the detection
and investigation of human rights violators in the United States. The main
witness was the head of DOJ’s Office of Special Investigations. At that
time the Committee heard estimates by outside groups that there were as
many as 2500 to 3000 suspected human rights violators in the United
States, many of whom have come to the United States in an effort to evade
prosecution or punishment by their home countries. Last week you
notified the Committee of your intent to create a new “Human Rights and
Special Prosecutions Section” in the Criminal Division. How will this
reorganization enable a more efficient and effective use of resources to
find and remove, or prosecute, more human rights violators?

Answer: The merger and associated changes will eliminate the duplication of
effort that, despite close coordination between the two units, inevitably resulted
from the previous division of responsibility within the Criminal Division for
pursuing human rights violators in the United States. Previously, OS| was
responsible for prosecuting human rights violators who had obtained naturalized
U.S. citizenship; while DSS had authority to prosecute alien human rights
violators as well as those whose offenses are subject to direct prosecution of the
underlying human rights crimes in U.S. courts. As a result, both offices could
have responsibility for pursuing participants in the same crime if the suspects
included both citizens and non-citizens. In addition, since the nature of the
potential charges and the status of the accused were not always known at the
outset of investigations, it was not always clear which component should handie
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a specific case. This arrangement sometimes produced confusion on the part of
U.S. Attorneys Offices and our domestic and foreign law enforcement partners.

The merger will facilitate implementation of a comprehensive strategy for denying
safe haven to human rights violators by creating a section that can make use of
the full range of legal tools at the Department's disposal. The section will make
use of available criminal and civil statutes, including MEJA and immigration laws,
to prosecute offenders for the most serious readily provable offenses. It will be
able to draw on the experience of DSS lawyers in criminal prosecutions under
the torture, MEJA, visa fraud, and other statutes, on the expertise of OSl's
attorneys in criminal and civil prosecutions to revoke citizenship and remove
offenders, and on the subject matter and linguistic expertise of OS{’s non-
attorney professionals. It will also make possible centralized oversight and
management of related cases throughout the country, and it will give the U.S.
Attorneys Offices, ICE, the FBI, and other agencies a single address in the
Criminal Division for coordination and advice in human rights violator cases.

16.The Intelligence Reform and Terrorism Prevention Act of 2004 expanded
the OSI jurisdiction beyond Nazi-era cases to include modern human rights
violators. Since that change how many human rights violators have you
successfully prosecuted or removed from the country?

Answer: Since the enactment of the Intelligence Reform and Terrorism
Prevention Act, the Criminal Division's former Office of Special Investigations
(OSI) has successfully prosecuted 18 human rights violators and persons who
served in units that committed such violations. As of April 9, 2010, six of these
individuals have been removed.

17.Are you seeking any funding increase for FY11 for this new Section? Since
this reorganization proposal has come up after your budget submission,
please provide for the record the FY11 resource requirements to ensure
this Section will re-energize the human rights violator program and
continue to ensure that the United States will not be a safe haven for
human rights violators from around the world.

Answer: The Department is not seeking any funding increase for FY 2011 for the
Criminal Division's Human Rights and Special Prosecutions Section (HRSP). The
FY 2011 resource requirement for HRSP, as included in base funding in the FY
2011 President’s Budget, is $13,881,000. The Division is currently assessing the
programmatic needs for this Section. :
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Adam Waish Act

18.The Adam Walsh Act gives the Marshals Service the authority to treat as
fugitives convicted sex offenders who fail to comply with a registration
requirement and directs the Marshals Service to assist jurisdictions in
locating and apprehending these individuals. | understand that there are
estimated to be 135,000 non-compliant offenders in the US and that the
Marshals Service estimates that they need 500 deputies working on these
cases to fully implement the Adam Walsh Act. Can you tell the Committee
how many deputy marshals are currently dedicated full time to this
program?

Answer: The Marshals Service currently has 56 operational personnel (Deputy
U.S. Marshals and Senior Inspectors) dedicated full time to Adam Walish Act
(AWA) investigations. In addition, the Marshals Service has 16 operational
support personnel dedicated full time to AWA investigations resulting in a total of
72 personnel dedicated full time to the AWA mission.

In FY 2010, the Marshals Service will increase operational and support personnel
dedicated full time to AWA implementation. The allocation and hiring plan is still
being finalized.

19.Your request for the Marshals Service does not seek any additional
resources for this work. Why is that?

Answer: The Marshals Service supports the President’s priorities and budget
request for FY 2011 while recognizing that all missions may not be fuily funded
among the Administration’s many-priorities. The Marshals Service appreciates
the recent statement by the President on “America’s Most Wanted” pledging
increased funding and personnel! for enforcement of the Adam Waish Act.
President Obama highlighted that “it is very important for us to build up U.S.
Marshals' capacity. That is something we want to do in the Federal budget... my
expectation is that we will get support, bipartisan support, from Congress on this
issue because it is so important to every family across America.”

20.Are US Attorneys aggressively pursuing these cases?

Answer: Yes. The United States Attorneys are aggressively pursuing cases
involving sex offenders who fail to comply with their sex registration requirements
under the Adam Walsh Act of 2006. Since implementation of the Act and in
particular Title | of the Act, we have seen a significant increase in the number of
cases filed. During Fiscal Year 2007, the United States Attorneys filed 157 cases;
meanwhile, in 2008 and 2009, the United States Attorneys filed 270 and 281
cases, respectively.
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Title | of the Adam Walsh Act, the Sex Offender Registration and Notification Act
(SORNA), expressly seeks to protect the public from sex offenders. With
SORNA, Congress established a comprehensive set of minimum standards for
sex offender registration and notification. Sex offenders must register, and keep
the registration current, in each jurisdiction where the offender resides, where the
offender is an employee, and where the offender is a student. The offender must
also initially register in the jurisdiction in which convicted if such jurisdiction is
different from the jurisdiction of residence. Each sex offender also has only three
business days to register after each change of name, residence, or student
status.

SORNA serves a number of important public safety purposes. But the most basic
aspects are the registration aspects for the tracking of sex offenders following
their release into the community. if a sexually violent crime occurs or a child is
molested, information available to law enforcement through the SORNA program
about sex offenders who may have been present in the area may help identify
the perpetrator and solve the crime. If a particular released sex offender is
implicated in such a crime, knowledge of the sex offender’s location through the
SORNA system may help law enforcement in making prompt apprehension.

How closely and how successfully are you working with State and local
officials to identify and apprehend sex offenders?

Answer: The Marshals Service’s full time field investigators in the Sex Offender
Investigations Branch are supported by the 237 collateral duty Marshals Service
investigators. All of these investigators are focused on the issue of locating,
arresting, and prosecuting sex offenders who have not complied with registration
requirements. Sex offender registration is a system designed to aliow
government authorities to track the residence and activities of ex-sex offenders,
including those who have completed criminal sentences. The Sex Offender
Investigations Coordinators (SOICs) working on these cases have two main
responsibilities: investigate and prosecute crimes of non-compliance; and
coordinate with federal, state and local partners. State and local partners include
but are not limited to: law enforcement agencies, registry personnel, prosecutors,
and other agencies that share a similar mission. These relationships are
especially helpful in light of charging decisions prosecutors must make, since an
offender may face violations of both federal and state law.

SOICs work with registry personnel to examine the specific offenders who are
non-compliant on a daily basis. From this point SOICs then work with state and
local law enforcement partners to target these offenders for arrest. From FY(09 to
March FY10, the Marshals Service has conducted 161 sex offender specific
compliance and apprehension operations. In these operations the Marshals
Service has partnered with 566 State and Local law enforcement agencies and
worked with 2,619 officers from these agencies. These partnerships led to the
arrest over 32,000 fugitive sex offenders, assistance in conducting 15,488
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compliance checks, and investigations of over 4,700 cases of non-compliance.
Marshals Service investigators have worked with federal, state, and local
prosecutors to issue over 1,000 warrants of non-compliance resulting in the
arrest of 800 of those offenders.

Additionally, Marshals Service investigators routinely travel to state and local
jurisdictions to provide training on the role of the Marshals Service in the battle
against non-compliance and to make the most of the limited resources allocated
to state and local entities to carry out registry requirements and monitoring.

TARP and Stimulus Fraud

22.Your budget correctly indicates that, with TARP and the Stimulus bill, we
are currently in the midst of the largest expenditure of government funds
over the shortest period of time in the Nation’s history. Last year the
Special Inspector General for the TARP stated in written testimony that the
Federal Government was looking at the potential exposure of hundreds of
billions of dollars in taxpayer money lost to fraud. What increases are you
seeking for FY11 that will help the Department to investigate and prosecute
financial fraud related to TARP and the Stimulus?

Answer: In FY 2011, the United States Attorneys request a total increase of 109
positions (88 attorneys), 82 FTE, and $17,224,000 to combat numerous White
Collar Crimes, especially mortgage fraud, corporate and securities fraud, and
financial fraud and public corruption related to the Troubled Asset Relief Program
(TARP) and the American Recovery and Reinvestment Act (ARRA) spending.
The United States Attorneys’ FY 2011 request also annualizes $10.6 million and
55 positions (45 attorneys) originally provided as one-time supplemental funds in
FY 2009.

The requested positions will be used to support the activities of the President’s
Financial Fraud Enforcement Task Force, including the Task Force’s Rescue
(TARP) Fraud and Recovery Act Fraud Working Groups. United States Attorneys
actively participate in these working groups, as well as regional working groups
and task forces, which are coordinating the combined efforts of United States
Attorneys, investigative, and regulatory agencies to prevent and punish
misapplication of TARP and Recovery Act funds. The Task Force recently
identified Financial Fraud Coordinators in every United States Attorney's Office to
help coordinate Task Force activities and the anti-fraud effort.

The number and complexity of white collar crime cases for the United States
Attorneys continues to grow, resulting from both increased FBI, HUD, IRS and
Postal Inspection Service financial crime investigation efforts and the growing
sophistication of white collar criminal activity. We believe that it is critical that our
United States Attorneys’ Offices build the capacity to handle the increased
demand for financial fraud prosecutions relating to the financial crises (e.g., the
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increased number of mortgage rescue scams and Ponzi-schemes) and
government recovery efforts.

Guantanamo Detainee Review Task Force

23.1 understand that the Guantanamo Detainee Review Task Force has now
completed its review of each detainee case and recommended a course of
action for each. | also understand that the Task Force has been disbanded.
Please provide to the Committee any final report produced by the Task
Force and a report describing the activities and findings of the Task Force.
Please include in such report, the recommendations made and statistical
summary information on the categories and subcategories of detainee case
dispositions, i.e. how many detainees were cleared for transfer to other
countries, how many were recommended for prosecution, and how many
were recommended for further detention?

Answer: The Task Force did prepare a final report summarizing its review, its
findings, and its recommendations. Officials from the Department have aiready
briefed several congressional committees on much of the information described
in the report, and we would be happy to arrange similar briefings for this
Committee and its staff. | cannot at this time, however, provide the Committee
with a copy of the report. | appreciate the Committee’s interest in the document.
The document, however, reflects input from the different departments and
agencies that served on the Task Force, and, any release of the report must be
coordinated with our interagency partners.

24.Now that the Task Force is disbanded, how is administration handling
ongoing decisions about the course to be taken for any particular
detainee? For example, what would happen should new information
become available about a particular detainee?

Answer: The interagency review process established pursuant to Executive
Order 13492 will continue through a working group led by the Departments of
Defense and State. Drawing upon the work of the Task Force, this working
group, which is comprised of representatives from the same entities identified in
Executive Order 13492, will have primary responsibility for implementing
disposition decisions and considering other issues related to the closure of
Guantanamo. As part of this process, the Office of the Director of National
Intelligence will, among other things, advise the working group of any new
information concerning Guantanamo detainees.
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25.Your budget request for FY11 proposes the deletion of ali the
appropriations language which currently places limitations on transfers of
Guantanamo Bay detainees, and requires advance notifications and related
reports. This language passed on several FY10 bills, including the CJS bill.
Why are you proposing that the Committee delete this language?

Answer: The Department of Justice proposed to delete the language that
currently places limitations on transfers of Guantanamo Bay detainees and
requires advance notifications and related reports because it limits the
President's discretion in this national security matter.

26.For example, the language you are proposing to delete specifically
prohibits the release of detainees into the United States, and prohibits the
transfer of detainees to the United States for continued indefinite detention.
Does the Administration plan to release detainees into the United States, or
transfer detainees to the U.S. for indefinite detention in FY11?

Answer: | am not aware of any plan by the Administration to release
Guantanamo detainees into the United States. Likewise, { am not aware of any
immediate plans to transfer detainees to the United States for indefinite
detention, which, as you note, current law prohibits. The Administration
previously indicated that it is exploring the possibility of acquiring a facility in the
United States to house certain detainees once Guantanamo closes. The
Administration is working closely with members of Congress on this initiative, and
I expect that a final decision on this matter will depend on congressional input
and changes to existing laws.

Medical Marijuana

27.1s it a violation of federal criminal law to grow and traffic marijuana? If so,
please site any applicable statutory prohibition.

Answer: Yes, it is a violation of federal law to manufacture, distribute, or
dispense marijuana, a Schedule | controlled substance, for any purpose without
a valid DEA registration. See 21 U.S.C. §841(a)(1). A Schedule | controlled
substance is one which has a high potential for abuse, has no currently accepted
medical use in treatment in the United States and has a lack of accepted safety
for use of the drug. See 21 U.S.C. §§ 812(b)(1), 812(c), Schedule i(c)(10)

The authority of DEA to investigate those growing, selling and possessing
marijuana irrespective of state law has been upheld by the Supreme Court. in
United States v. Oakiand Cannabis Buyers' Cooperative, the Supreme Court held
that the CSA contains no exception permitting the distribution of marijuana on the
basis of “medical necessity.” (532 U.S. 483 (2001)).



122

Similarly, in Gonzales v. Raich (545 U.S. 1 (2005)), the Supreme Court stated
that Congress’'s Commerce Clause authority includes the power to prohibit the
intrastate and noncommercial manufacture and possession of marijuana for
claimed medical purposes pursuant to state law. The Supreme Court stated that:

"Given the enforcement difficulties that attend distinguishing between marijuana
cultivated locally and marijuana grown elsewhere, 21 U.S.C. §801(5), and
concerns about diversion into illicit channels, we have no difficulty concluding
that Congress had a rational basis for believing that failure to reguiate the
intrastate manufacture and possession of marijuana would leave a gaping hole in
the CSA (545 U.S. at 22)."

28.Which states permit dispensing marijuana for medical purposes, and of
those, which states permit such dispensing for profit?

Answer: As of February 2010, fourteen states have legalized the manufacture,
distribution, and possession of marijuana for purported medical use. These
states are: Alaska, California, Colorado, Hawaii, Maine, Michigan, Montana,
Nevada, New Jersey (effective July 2010), New Mexico, Oregon, Rhode island,
Vermont, and Washington. Each state’s statutory and regulatory schemes are
significantly different regarding how marijuana will be supplied to users. The
majority of states have not specified a method for supply or supplier
compensation. DEA was able to identify only one state that explicitly permits the
distribution of marijuana for profit.

The New Jersey Compassionate Use Medical Marijuana Act, which will become
effective in July 2010, provides for the registration of “alternative treatment
centers,” which are described as entities that acquire, possess, cultivate,
manufacture, deliver, transfer, transport, supply or dispense marijuana and
related supplies and materials. Although the first two centers issued a permit to
operate in the Northern, Central and Southern regions of New Jersey are
required to be nonprofit entities, the Act provides that subsequent permits may
be issued for either nonprofit or for-profit entities. This is a rapidly developing
area of the law and many states have regulatory policies which are not yet
codified.

29.Has there been any change in the number of medical marijuana
dispensaries in the states which allow them since the Oct. 19, 2009, Ogden
Memorandum regarding "Investigations and Prosecutions in States
Authorizing the Medical Use of Marijuana” was issued?

Answer: DEA does not track the number of medical marijuana dispensaries in
states that allow them to operate. DEA only tracks medical marijuana
dispensaries that are under investigation by DEA for operating illegally outside of
federal and state faw.
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30.What or who is the source of the marijuana dispensed for medical

3.

purposes in the states that have legalized using marijuana for medical
purposes?

Answer: DEA does not track sources of supply for medical marijuana
dispensaries or individuals in states where use is legal. DEA only tracks medical
marijuana dispensary and case information for those under investigation by DEA
for operating illegally outside of federal and state law.

In general, sources of supply vary by state, as each state establishes its own
provisions for growing and dispensing medical marijuana. According to state
medical marijuana laws, patients and their caregivers are currently aliowed to
cultivate in 13 of 14 states where medical marijuana is iegal. Home culitivation is
prohibited in New Jersey and a special license is required in New Mexico. In July,
New Jersey will allow state approved grow facilities, having dispensaries located
in various parts of the state for medical marijuana distribution.

Do any criminal organizations, gangs or cartels supply, directly or
indirectly, the marijuana used for medical purposes?

Answer: DEA does not track sources of supply for medical marijuana
dispensaries or individuals in states where use is legal. DEA only tracks medical
marijuana dispensary and case information for those under investigation by DEA
for operating illegally outside of federal and state law.

Although there is little data to confirm the assumption that criminal organizations,
gangs, or cartels directly or indirectly supply marijuana used for medicinal
purposes, it can be assumed that a certain amount of marijuana grown and
harvested by illicit criminal organizations will find its way into the medical
marijuana market. It is expected that some caregivers or patients may circumvent
applicable state law by using alternate sources of supply. Examples of illicit
marijuana use for medicinal purposes can be substantiated on a case-by-case
basis.

For example, in the San Diego area, there are several medical marijuana
dispensaries that typically sell the potent strains of cannabis cuitivated in
sophisticated grow houses. In September 2009, DEA assisted the San Diego
Police Department and the San Diego Sheriff's Office in the investigation of ten
medical marijuana dispensaries operating in San Diego County. These
dispensaries were operating outside the bounds of both federal and state law.
The investigation resulted in the execution of 23 search warrants, the arrest of 36
people, and included the seizure of 88 kilograms of marijuana, 3 kilograms of
hashish, 1000 vials of hashish oil, 645 marijuana plants from 13 indoor grows,
$232,305 in US Currency, and other assets.
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In Colorado, the law loosely stipulates that the dispensary control its own
marijuana cultivation; however, many appear to contract the growing to third
parties. Although there are many growers in Colorado, it seems unlikely that all of
the supply comes from within the state. Certain dispensary websites and
advertisements tout their marijuana as "Colorado Grown," implying that not all
medical marijuana is sourced from within the state.

As a reflection of the probiem, the Los Angeles Clearinghouse (LACLEAR) is
currently creating a single intelligence system on medical marijuana dispensaries
available to both federal and state investigators to assist in combating the illicit
medical marijuana dispensaries in Los Angeles by helping to identify, investigate,
and prosecute the dispensaries that do not follow state rules or are associated
with other criminal enterprises.

As for the Mexican drug cartels, DAE does not believe that criminal drug
organizations in Mexico are operating differently as the result of state medical
marijuana legislation.

32.Do criminal organizations, gangs or cartels receive, directly or indirectly,
proceeds from the sale of medical marijuana?

Answer: DEA does not track sources of supply for medical marijuana
dispensaries, dispensary profits, or individuals in states where use is legal. DEA
only tracks medical marijuana dispensary and case information for those under
investigation by DEA for operating illegally outside of federal and state law.

Although there is little data to confirm the assumption that criminal organizations,
gangs, and/or cartels receive proceeds, either directly or indirectly, from the sale
of marijuana used for medicinal purposes, it can be assumed that there have
been and will be instances where a certain amount of criminally sourced
marijuana will find its way into the medical marijuana market. It is expected that
some patients or caregivers may circumvent applicable state laws by using
alternate sources of supply. resuiting in profits for the illegal organization.

33.1s there a connection between the growth in the number of Mexican
operated or controlled plots in the National Forests and Parks and the
growth in the medical marijuana industry?

Answer: In recent years, the number of cannabis plants eradicated by agencies
participating in the DEA’s Domestic Cannabis Eradication and Suppression
Program has increased dramatically. In 2009, the program documented the
seizure of more than 10 million plants nationwide, representing a 49 percent
increase over those reported in 2007. Seizures of cannabis plants from public
lands accounts for a significant portion of plants eradicated each year. In 2009,
60 percent off all of seizures occurred on public lands. While there has been an
increase in plant seizures from large-scale outdoor cannabis grows, especially in
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the Western United States, a direct correlation to the increase in the medical
marijuana industry has not been established.

DEA Domestic Divisions report that marijuana cuitivation is clearly on the rise in
states that have legalized the use of marijuana for medical purposes. For
example, there appears to be an upsurge in the cultivation of both indoor and
outdoor marijuana throughout Colorado. During the summer of 2009, several
outdoor grow operations were discovered within designated National Forest
areas in Colorado. These grows were operated by Mexican nationals and were
capable of growing thousands of plants. Small marijuana cultivation operations
ranging from a few dozen to a few hundred plants and typically grown in
residential basements are increasingly encountered. Many of these growers
claim to be growing medical marijuana but lack the documentation to support this
claim.

In another example, much of the indoor marijuana trafficked in Montana is grown
in western Montana under the guise of medical marijuana providers. Similarly, in
the Riverside, California area, indoor marijuana grows in the Coachella Valley
area has been connected to a medical marijuana facility.

34.Please list the authorized suppliers of marijuana for state authorized
medicinal purposes.

Answer: With the exception of those persons who have been authorized to
possess marijuana for federally approved research projects, no person or entity
is an authorized under federal law to supply marijuana. DEA also does not
maintain a list of suppliers that have been authorized by their respective state to
supply marijuana for claimed medicinal purposes. DEA only tracks medical
marijuana dispensary information from those under investigation by DEA for
operating illegally outside of federal and state law. Most state statute and
reguiatory schemes do not address how marijuana will be supplied to authorized
users in that state. Authorized medical marijuana suppliers vary by state, as each
state establishes their own provisions for growing and dispensing medical
marijuana. In general, patients or their caregivers serve as suppliers.
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Representative Jerry Lewis
Questions for the Record

State Criminal Alien Assistance Program (SCAAP)

1. The State Criminal Alien Assistance Program provides federal payments to
states and localities to reimburse them for incarcerating undocumented
criminal aliens. This year you are proposing that Congress prohibit states
from requesting compensation for any cost greater than the actual cost for
the detention of criminal aliens housed in State and local facilities. What
effect would this new limitation have on reimbursements to the states, and
why was it necessary to request this language?

Answer: This change is being proposed to ensure that states and localities will
not charge the Federal government more than their actual costs for Federal
immigration and other detainees held in detention in state and local facilities for
the Federal government. In other words, if states and localities are to receive
SCAAP funding, we are asking them in turn to treat the Federal government fairly
in charging actual costs as we contract with them for detention space.

This requirement would not change a state or local jurisdiction’s eligibility for
reimbursement; as long as they can demonstrate that an offender is an illegal
alien and meet the program’s other requirements, they can still claim
reimbursement.

2. Civil immigration enforcement is a federal responsibility, yet the SCAAP
program only reimburses a fraction of states’ costs for the arrest and
incarceration of criminal aliens. Do you have a recent estimate of the total
cost to States and localities for the incarceration of criminal aliens?

Answer: In FY 2009, Congress appropriated $400 million for SCAAP; based on
this funding level, OJP was able to reimburse each qualifying SCAAP jurisdiction
for 356% of its eligible costs. The total eligible cost claimed by all qualifying
SCAAP jurisdictions in FY 2009 was nearly $1.121 billion. The eligible costs are
based on the correction officer salary for each jurisdiction.

Drug, Mental Health and Problem-Solving Courts

3. With regard to your proposal for combining funding for drug courts and
mental health courts, can you tell me the purpose of this request?

Answer: Many of today’s court cases involve individuals with medical,
psychological, and social problems such as addiction and lack of access to
mental health treatment, which drive criminal behavior. Many offenders
participating in drug courts have co-occurring mental heaith disorders, and most
offenders participating in mental health courts have co-occurring substance
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abuse disorders. The new Problem Solving Courts Initiative will continue the
effective approach of helping state, tribal and local governments assess their
offender populations, and develop evidence-based strategies that bring courts
together with other criminal justice, social services, and public heaith agencies
and develop system-wide responses to offenders affected by the problems
discussed above. This new funding stream will allow greater flexibility so state,
local and tribal jurisdictions can develop strategies that best meet their needs,
and provide comprehensive responses to the needs of offenders within their
systems, with the goal of reducing substance use and recidivism and increasing
social functioning.

. Because drug courts help reduce recidivism and increase offenders’
likelihood of successful rehabilitation, can you assure Congress that the
proposal will not result in less support or funding for this important
program?

Answer: OJP's FY 2011 request for the Problem Solving Court program is equal
to the FY 2010 enacted funding levels for the Drug Court and Mentally 1!
Offender Act programs, demonstrating the ongoing commitment to these proven
strategies. The Problem Solving Court program will help state, tribal and local
governments build on the successes of the Drug Court program by assessing
their offender populations and developing collaborative, evidence-based
strategies that bring courts together with other criminal justice, social services,
and public health agencies. This will allow for development of system-wide
responses to offenders affected by medical, psychological, and social problems
such as addiction and lack of access to mental health treatment, which drives
criminal behavior. The Problem Solving Court program will allow state, local and
tribal grantees increased flexibility to fund evidence-based strategies that
address unigue local needs and expand collaboration between drug courts, -
mental health, and substance abuse providers.
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Representative Robert B. Aderholt
Questions for the Record

Attorney General Holder, as you are aware, funding for the Terrorist Explosive
Device Analytical Center (TEDAC) was originally requested by the FBI and your
Department in the original Fiscal Year 2011 budget submission. But, in the pass-
back to your Department from the Office of Management and Budget (OMB), not
only was the funding request omitted, but political appointees with no
counterterrorism or law enforcement experience have proposed to rescind $98
million already appropriated for this facility. The President is proposing to cut
the funding Congress has already provided to give the FBI the facilities it needs
to deal with the threat of IEDs and the threat does not appear to be lessening — as
we have recently seen in the attempted bombing of the Northwest flight on
Christmas and the New York City plot. We've been told this facility would provide
the FBI with needed laboratory space and specialized facilities that are not
currently available.

1. Are you concerned that the proposed cut would reduce the FBI's ability to
deal with this threat and leave the FBI less prepared for future bombing
incidents?

Answer: Improvised explosive devices (IEDs) are considered weapons of
strategic influence by the Department of Defense (DoD). Terrorists’ use of IEDs
is acknowledged by the Intelligence Community (IC) as an enduring global
transnational threat. Recent attempted bombings in the United States clearly
demonstrate the very real threat to our homeland security. DoD anticipates that
the use of IEDs will result in asymmetric warfare or conflict in the future. It is vital
to maintain the capability and capacity to understand, process, and exploit IEDs
for military tactical and force protection, intelligence, law enforcement, and
homeland security purposes. The Department is committed to doing that. This
rescission does not reduce funding for the operations or continued analysis of
explosives by TEDAC staff at the FBI laboratory, and therefore will not reduce
the FBI's ability to deal with the threat of IEDs, or leave them less prepared for
future bombing incidents.

2. What have you and the Department done to support the FBI in restoring
this funding?

Answer: The Department does not support funding for construction of TEDAC.

The Joint Improvised Explosives Device Defeat Organization (JIEDDO) projects
monthly submissions to TEDAC could reach as high as 1,500 to 2,500 boxes per
month when the war-fighting season in Afghanistan resumes in the spring of
2010." The FBI receives approximately 800 boxes of recovered and seized IEDs
and related forensic materials each month from Iraq, Afghanistan and other
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areas of the world, however, the FBI can only process approximately 325 boxes
per month — or 40 percent of the incoming work -- 4,264 devices have been
collected in the last six months alone. A backiog of more than 33,000 boxes of
forensic materials has accumulated. A random sampling of backiog boxes
determined that 86% of the items could yield forensic information (e.g., latent
prints, DNA), if processed. All of this information could provide critical evidence
necessary to hunt down terrorists.

The Joint Improvised Explosives Device Defeat Organization (JIEDDO) projects
monthly submissions to TEDAC couid reach as high as 1,500 to 2,500 boxes per
month when the war-fighting season in Afghanistan resumes in the spring of
2010. The FBI receives approximately 800 boxes of recovered and seized IEDs
and related forensic materials each month from Iraq, Afghanistan and other areas
of the world, however, the FBI can only process approximately 325 boxes per
month — or 40 percent of the incoming work -- 4,264 devices have been collected
in the last six months alone. A backlog of more than 33,000 boxes of forensic
materials has accumulated. A random sampling of backlog boxes determined that
86% of the items could yield forensic information (e.g., latent prints, DNA), if
processed. All of this information could provide critical evidence necessary to
hunt down terrorists.

3. If the FBI says that there is evidence sitting idly in warehouses that could
possibly help us identify and track down terrorists, how can this
Administration justify cutting this funding?

Answer: It is important that the backlog be addressed in a timely manner, and
we are working to do so. The FBI, and its interagency partners comprising
TEDAC, is using available resources to exploit IEDs and related evidence
submitted by the DoD and other Intelligence Community partners. This is why the
Joint Improvised Explosives Device Defeat Organization (JIEDDO) is increasing
its support of TEDAC by providing $68 million in funding in FY 2010, a 275%
increase over FY 2009. The additional funding will allow TEDAC to process
nearly four times more evidence per month than it is currently able to process.
TEDAC will be able to eliminate the backiog with this additional processing
capacity.

The Drug Courts program in Alabama has been an asset to our judiciary system
and we would certainly benefit from federal funding to expand Drug Court. As
you know, the Drug Courts help more substance abusers who are caught up in
the criminal justice system at a time when our state and local resources are very
limited.
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4. Why are you proposing funding for a Problem Solving Courts Initiative that
is not authorized and does not have demonstrated results like the Drug
Court Grant program when we have yet to finish the job by serving the 1.2
million substance abusing offenders identified by your Department in need
of Drug Court?

Answer: Many of today’s court cases involve individuals with medical,
psychological, and social problems that can drive criminal behavior such as
addictions, homelessness, or lack of access to mental health treatment. The new
Problem Solving Courts initiative will continue the effective approach of helping
state, tribal and local governments assess their offender populations, and
develop evidence-based strategies that bring courts together with other criminal
justice, social services, and public health agencies and develop system-wide
responses to offenders affected by the problems discussed above. While Drug
Courts are an effective part of this strategy, they are not the only one. This new
funding stream will allow greater flexibility enabling state, local and tribal
jurisdictions to develop strategies that best meet their needs. Programs funded
under the new Probiem Solving Courts Initiative may serve as models to other
courts nationwide.

5. Why are we not expanding the Drug Court Grant Program modei?

Answer: The success of drug courts has resulted in a new generation of
problem-solving initiatives that are confronting emerging issues in communities
across the country. More comprehensive supervision, longer stays, a better
commitment to treatment, and increased accountability by offenders are all a
direct result of this behavior shift that can be attributed to the success of drug
courts. Drug courts are an effective part of the Problem Solving Courts Initiative,
and it is OJP’s intent to expand upon the lessons learned from drug courts
through this new program. Many of today’s court cases involve individuals with
medical, psychological, and social problems that can drive criminal behavior suct
as addictions, homelessness, or lack of access to mental health treatment. The
Problem Solving Courts Initiative will allow state, tribal and local governments to
develop evidence-based, system-wide responses to the unique criminal justice
issues presented by their offender populations. In some jurisdictions, offenders’
problems go beyond substance abuse or mental health issues. Problem solving
courts can address many different issues, including child welfare, domestic
violence, truancy and issues specific to returning veterans. This new funding
stream will allow jurisdictions to create programs that effectively address the
needs of their offender populations, leading to increased program effectiveness
and reduced recidivism. The goal of the Problem Solving Court Initiatives is to
help state and local jurisdictions plan, implement, sustain, and evaluate problem-
solving initiatives based on the most pressing needs in their communities. Taking
into consideration problem solving principles, a jurisdiction can more effectively
respond to the most pressing needs in its community which may include



131

implementing or expanding a drug or mental health court. The initiative will
encourage communities to focus on increased training and information
dissemination for staff; increased engagement with the community; increased
collaboration not only within courts, but with other components of the criminal
justice system; improved accountability for offenders; and effectively
demonstrating outcomes for the problem-solving initiative.

QJP’s FY 2011 request for the Problem Solving Courts Initiative is equal to the
combined FY 2010 enacted funding levels for the Drug Court Discretionary Grant
Program and Mentally Il Offender Act programs, demonstrating OJP’s ongoing
commitment to these proven strategies.



243 Capavon Housze DFFICE BULDING.
FRANK R. WOLF | Casouos Ho

iome Dts'nﬂ:r,‘\ﬂm 1202) 2255138
COMMITTEE ON APPROPRIATIONS 13873 P Generzn Rown
SUITE 130
‘SUBCOMMITTEES: Hemwoow, YA 20171
RANKING MEMHESRC—-E(’:NDC!WRWUSHCE- (m)&%mnm
TRANSPORTATION-HUD @:ﬂnm’tﬁﬂ Df ﬂ)t mnltth 9tﬂtt5 V0 opT: Cammon STemeT
e 6470980
CO-CHAIR—TOM LANTOS TBouse of Representatives {9001 B30 SraTe
HUMAN RIGHTS COMMISSION :
March 13, 2009 wolthowe.goy
The Honorable Eric H. Holder, Jr.
Attorney General
U.S. Department of Justice
950 Pennsylvania Ave NW Rm 5111
Washington DC 20530
Dear Attorney General Holder:

President Obama recently issued an executive order fo close the detention facility
at Naval Station Guantanamo Bay, Cuba, and decisions must now be made regarding
how and where to house the 250 suspected terrorists and enemy combatants held there.

I was particularly concerned to read in the March 7 Washington Post that some of
these detainees may be tried in and housed by the United States District Court for the
Eastern District ef Virginia (Eastern District of Virginia) or the United States District

" Court for the Southern District of New York. Their presence so close to large civilian
population centers raises serious questions of security and logistics for any region forced
to accept these detainees.

1 do not ~- and would not -- support the transfer of any prisoners presently being
detained at Guantanamo Bay to any facilities in Virginia and have joined Virginia
colleagues Reps. Randy Forbes and Eric Cantor in introducing legislation (H.R. 1186) to
prohibit prisoners at the Guantanamo Bay detention facility from being transferred to
federal prisons or military bases in Virginia. :

I take seriously the responsibility of congressional oversight, especially in matters
with national security implications. 1n 1998 1 authored legislation that created the
National Coramission on Terrorism. Unfortunately, it took the horrific events of
September 11, 2001, for the recommendations of the commission to be taken seriously. 1
have traveled to Sudan five times and seen evidence of the terrorist training camps used
by Osama bin Laden in the 1990s,

The first bombing of the World Trade Center in 1993 was treated as a routine

criminal case by the Clinton administration when there were clear indications from Sheik
Omar Abdel-Rahman that terrorism was the intent of the bombing,

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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The Honorable Eric H. Holder, Jr.
March 13, 2009
Page 2

Furthermore, the individuals currently at Guantanamo Bay are members of the
same organization that bombed the U.S. embassies in Kenya and Tanzania as well as the
USS Cole in Yemen.

The March 11 Washington Post detailed how a detainee recently released from
Guantanamo Bay is now the operations commander of Taliban forces attacking U.S. and
NATO forces in southern Afghanistan. There also have been news reports that 61 of the
detainees that were processed and released from Guantanamo Bay were recaptured
fighting American forces. If those individuals were deemed safe to release from custody
yet returned to terrorist activities and killing Americans, what does that say about how
dangerous the detainees still at Guantanamo Bay must be?

I was also troubled to read that five Guantanamo detainees described themselves
as “terrorists to the bone,” and stated in a court filing that they describe their role in the
9/11 attacks as “a badge of honor.” These dangerous individuals simply cannot be
‘ransferred anywhere near large civilian populations.

As the ranking member on the House Appropriations Commerce-Justice-Science
Subcommittee, I am particularly concerned about the complexities of bringing any of
these enemy combatants to any installation, military or civilian, close to U.S. civilian
populations, Regardless of where these detainees are confined, [ would apprec]ate your
detailed response to the following questlons

1.. What steps has the Justice Department taken to assure the security of the
surrounding population if such violent combatants are confined and tried in urban
areas?

. What precautions will be taken to ensure that the detainces do not escape?

. Is the Obama administration concemned that the presence of these detainees will
invite attacks from ideological followers in an attempt to set them free and, if so,
‘what precautions are being taken to prevent this scenario?

4. How will the detainees be transported to the courthouses?

5, What type of security cordon will be in place if detamees are transported on local

highways?

6. Has the Justice Department considered the traffic disruptions associated with road

* closures around federal courthouses and local jails during the trials of these

individuals?

7. Ifthe detainees are ﬂown to any location, will they use military or commercial

airports?

w N
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8. If commercial auports are used, will terminals havc to be evacuated to ensure
security?

9. What will be the security perimeter around federal courthouses and will local
residents and businesses be forced to move or close to ensure security? If so, for

how long?
10. Will Metrorail stations in close prommnty to the U.S. Courthouse in Alexandria be

closed?

11. Will the Westin Hotel, approx1matcly 200 feet from the courthouse, and the Patent

. and Trademark Office, approximately 250 feet from the courthouse be evacuated?

12, Has the Justice Department considered the impact such detainees will have on
local prisons, such as the city jail in Alexandna where federal defendants are
often held dunng trial?

13. Will prisoners in local jails have to be moved to provide a secure location for
housing these combatants, and, if so, who will bear the costs associated with their

 transfer?

14. Will there be an extensive list of rules and regulanons given to local and state
officials regarding the housing and trial of these suspects? If so, will a copy of the
‘regulations be made available to state and local ofﬁcxals as well as members of
Congress?

-15.Will state and local law enforcement officers be required to assist federal ofﬁcmls
and will the federal government compensate those agencies for the use of those
officers’ time?

16. What costs will be associated with the trial and what portion, if any, will be borne
by state and local govemnments?

17. Has the Justice Department consulted with the Defense Department regarding its
ability or willingness to house these detainees?

18.Do a set of protocols for transferring and housing these individuals exist, and, if
so, will you make it available to members of Congress?

19. What discussions regarding these detainees, if any, have administration officials
had with the commanders of the Naval Station Brig in Norfolk, Virginia; the
Marine Corps Base at Quantico, Virginia, or any other military instillation in the
contiguous United States, Alaska or Hawaii?

20. Has the administration or the Department of Defense had any discussions with
Naval commanders regarding the possibility of transferring detainees to U.S.
Naval vessels either in U.S. territorial or intersiational waters?

21.Has the administration had any discussions with the warden of the Administrative
Maximum prison facility in Florence, Colorado, regarding the difficulties
“surrounding the housing of Zacharias Moussaoui and how other prisons might be
affected by housing similar detainees?
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22.Has the administration had discussions with any of the detainees’ country of origin
regarding their willingness to accept custody?

While I understand that the Eastern District of Virginia and the Southern District
of New York have successfully held the only trials to date of terror suspects, I remain
extremely concerned that adequate thought has not been given to the extensive security,
financial and logistical costs associated with the transfer of any of these individuals to
civilian court districts. State and local officials, as well as the citizens of northern
Virginia, will face many challenges and dangers with these combatants housed in the
Eastern District of Virginia. . ‘

I look forward to receiving your responses to these concerns.
Best wishes.

Sincerely,

FRW:cow
Enclosure.
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The Honorable Eric H. Holder, Ir.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 51 l i
Washington DC 20530

Dear Attomey General Holder:

My letter of March 13 indicated my concerns about bringing enemy combatants from the
detention facility at Naval Station Guantanamo Bay, Cuba, to the United States. I understand that
the president has given you the task of determining the release, transfer or prosecution of these
detainees. I noted your recent comments on how this is the most challenging aspect of your job ag
attorney general and I respect the difficulty of your position.

But as | have Jearned more about these detainees and received additional information from
. terrorism experts, ] remain extremely concemed that transferring these combatants to locations
" near large civilian populations would place an overwhelming burden on the court system and
endanger public safety.

The detainees currently held at Guantanamo Bay are some of the most dangerous
individuals in the world who have openly dedicated their lives to killing Americens. Kahlid Sheik
Mohammed was the architect of the 9/11 attacks and took pleasure in beheading Wall Street
Journal reporter Daniel Pearl. Ramzi Binalshibh was identified as one of the planners of 9/11 and
was supposed to be one of the hijackers until he was denied entry into the United States, Walid bin
Attash is believed to be the mastermind behind the bombing of the U.S.S. Cole in Yemen in 2000.
These individuals are responsible for planning the deaths of thousands of Americans.

) Guantanamo Bay also houses combatants who were detained after actively trying to kill
u.s. troops in Iraq and Afghanistan. From news reports | have read, it appears consideration is
being given 1o allow these detainees rights that go beyond protections offered U.S. military
personnel by the Uniform Code of Military Justice. Giving such nghls to the men listed above
greatly concerns me.

Earlier trials of terrorists in the U.S. demonstrated the necessity for extraordinary security
resources that would be needed if some of those at Guantanamo ‘are transferred here. Newsday and
the Buffalo News reported that during the 1995 trial in New York of Omar Abdel Rahman, the
mastermind of the 1993 World Trade Center bombing, terrorist confederates of El Sayyid Nosaif,

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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another World Trade Center bombing planner, were plotting to break him out of Attica State Prison
in New York. In the same case, court tapes show that conspirators provided each other assurance
that, in the event that some were captured, the others would work to free them. In addition, during
the 2000 trial of Mahmud Salim, one of the terrorists accused of the 1998 bombing of the U.S.
Embassy in Kenya, he stabbed New York prison guard Louis Pepe in the eye during an escape
attempt. Al Qaeda saw the rights given o its members to meet with counsel as an opportunity to
carry out a violent escape attempt. Mr. Salim was one of the original followers of Osama bin
Laden and the highest ranking al Qaeda member held in the U.S. at the time.

In addition to trying to escape from prison, al Qaeda members have communicated with
confederates while in prison. It is my understanding that El Sayyid Nosair was involved in plotting
the 1993 World Trade Center bombing while in custody in Attica State Prison. In addition, Osama
bin Laden has publicly credited Sheik Abdel Rahman with issuing the “fatwa® that approved the
5/11 attacks while he was in federal prison, despite the high security confinement conditions
imposed on him. It also emerged later that, with the assistance of his lawyer, Rahman was
continuing to send instructional messages to the Islamic Group, his Egyptian terrorist organization.

In 2004, NBC News reported that, despite their incarceration in maximum security
conditions, convicted World Trade Center bombers were communicating by mail with terrorists in
Madrid, Spain, There would certainly be strong reasons to believe that detainees currently held at
Guantanamo Bay ~- who are known to have rioted and grossly abused prison guards — would use .
their access to counsel and investiggtors in order to convey messages. o their allies. ’

It took federal prosecutors eight years in the 1990s to try 29 defendants charged with
terrorism-related crimes as a result of attacks on U.S. property and interests abroad. The detention
facility at Guantanamo Bay currently holds almost 10 times that number. If it took eight years to
prosecute 29 individuals, how long will if take ta transfer and prosecute-over 2007

.How is the Justice Department responding to the fact that prosecutors, judges, and juries in
recent terrorism trials, and their families, have required government protection measures,
sometimes for many years, at great cost in manpower and to our security budget? Has the Justice
Department estimated the cost of providing enhanced personal security for trials yet to come?

1 am also concerned about the extra costs that will be incurred in preparing prisons and
courthouses for possible trials. I understand that the courthouses in which prior terrorism cases
were litigated and the prisons where defendants were held had to be “hardened” to accommodate
terrorism prosecutions and the attendant threats they entail for participants and the public. Can you
provide me with what the cost was for these upgrades? Has the Justice Department considered
what the cost will be for upgrading facilities for detainees who may be transferred to the civilian

court system.
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I am also concerned about the precedent that the standards set in Boumediene v. Bush, the
Supreme Court case regarding at Qaeda operative Lakhdar Boumediene, which granted habeas
corpus rights to Guantanamo detainees, would set for future cases, In his dissent in this case,
Justice Antonin Scalia raised the issue that if énemy combatants currently housed at Guantanamo
Bay are given habeas corpus rights, the same rights would have to be given to any combatant
detained where the U.S. military conducts operations, Recently, Justice Scalia’s admonition has
proved prescient as a federal judge in Washington ruled that Boumediene s grant of habeas corpus
rights now extends to Afghanistan:

The process in deciding where the detainees will ultimately be housed and under what
means they will be tried should be transparent so the Ametican people know who is making these
important decisions. I believe that the Justice Department should meet with those who lost loved -
ones in the 9/11 attacks as well as the families of service members who have died in Jraq and
Afghanistan and ask for their perspective on the fate of these detainees, especially those who
played a lead role in carrying out the attacks.

If you are convinced these combatants must be transferred to the United States, I believe an
isolated part of the couritry away from population eemters would be a better choice. As your
department continues to consider plans for these combatants, I ask that you please address these
issues as well as the questions I asked in my earlier letter. I also have these additional questions:

. The trial of Zacharias Moussaoui in Alexandria, Virginia, fasted over four years due

. primarily to the judge’s belief that the due process standards applicable in civilian trials

" required more disclosure than the Justice Department believed was required and safe to

provide. I understand any appeal to the 4" Circuit Couirt could take up to an additional year
per trial. Considering that a federal appeals court in New York just recently decided an
appeal in the embassy bombing case -- more than a decade after the attack and cight years
after the trial ~ how long does your departmem envision c1v1]1an legal proceedings for
Guantanamo detainees taking?

2. Khalid Sheikh Mohammed, Mohammed al Qatam and Ramzi Binalshibh have been linked
directly to the September 11, 2001, attacks and appear far more culpable than Zacharias
Moussaoui.. Will the Justice Department seek the death penalty for detainees such as them?
If so, does the Justice Department think seeking the death penalty would lengthen'each
trial, and, if so, for how long?

3, Will the defense attorneys for these combatants be given access to classxf ed evidence that
would inevitably lead to legal challenge and possible consideration by the Supreme Court,
adding more time to trials?

4. If terror suspects are brought inio the civilian system for trial and they insist on ..
representing themselves, would the Justice Department allow them access to all discovery,
including classified national defense information?
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5. 'Will defense attorneys be allowed discovery on all such evidence and be allowed to
challenge its admission in court? Would this require allowing defense attorneys to enter
combat zones to view evidence? )

6. Will U.S. service members who collected evidence on the battlefield be forced to leave

. their duties in theater and return to the United States to give testimony in open couri?

7. Will military personnel be required to have training on how to legally obtain evidence and
preserve the chain of command needed to make such evidence admissible in court?

8. Will every combatant be given full legal rights and will these rights also be given.to
combatants detained in the future?

9. The system of military tribunals for these combatants was designed to avoxd the difficilties

‘inherent in civilian trials. If the military is trusted to run a system of justice good enough
. for members of our armed forces, why is it deemed insufficiently fair for these detainees ~
who have openly stated they are “terrorists to the bone?”

10. If these combatants are transferred to the U.S. Court for the Eastern District of Virginia,
how will the trials of other defendants in that court be affected?.

11. If regular defense attorneys are not allowed to meet with clients at the jail facility in
Alexandria due to increased security associated with these combatants, is the Justice
Department concerned that those cases could be delayed to the point where those
defendants have grounds for appeal?

12. The Moussaoui trial took a heavy toll on the prosecution team and I would be concerned
that extended trials for numerous combatants could overwhelm the legal staffs. Do you
- have a plan for addressing how prosecution teams will work?

13. Are you concerned ebout the safety of the legal staff and the jurors who are assigned to
these cases and have steps been taken to ensure their safety and the ‘safety of their families?

14. Has the Justice Department considered establishing a separate court similar to the FISA
court where judges would be assigned these cases on a rotating basis?

15. Has the Justice Department considered consulting with military experts, U.S. Marshals and
other law enforcement officials before determining the safest placc to house these

. detainees?

16. Have you consulted with the families. of the victims of 9/11 as well as the families of the
service members killed in Iraq and Afghanistan as to how these detainees should be
prosecuted? If not, will you direct your staff to do so?.

17. Will the Justice Department provide the Appropnanons Committee w1th the costs for the .
security measures.necessitated by the terrorism cases of the 1990s and the Moussaoui case?

18. The Congress has received your FY 2009 supplemental request, seeking $47 million for
some ongoing DOJ activities. But the majority of the funding, $36.4 million, is for
activities related to the closure of the Guantanamo detention facility. Can you tell the
Appropnat:ons Committee what exactly the department is doing related to Guantanamo,
and what you are proposing to do in the future with the requested supplemental funding?

19. I understand that you have created three task forces to implement the executive orders
regarding Guantaname Bay. How many individual detainee cases must be reviewed and
disposed of?
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" 20. Can you provide a list of possible outcomes from these task forces, such as transferring
detainees to their home countries or detaining them indefinitely without trial?

21. For any detainees released to third countries, what assurances are you seeking from those

- governments in order to minimize the risks of recidivism?

22. You have stated that the issues related to closing Guantanamo Bay represent your biggest
challenge. If the task forces conclude that the risks associated with civilian trials in the
United States are too dangerous and costly, will you recommend to the president that the
closure of the detention facility be delayed? :

23. Beyond the supplemental request, what other post-Guantanamo requirements will there be?

1 realize that your department has numerous issues to address before Guantanamo Bay is closed
and all the combatants housed there moved. As the Justice Department continues to consider the
disposition of these combatants, ] think it is important for Congress to play an active role. As my
previous letter stated, I take Congress’s oversight role seriously and believe that Congress must be
consulted before any of these combatants are moved to the continental U.S.

Thank you for your service.

FRW:ccw
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The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Peansylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holdér:

Although I am still awaiting your respenses to my letters dated March 13 and April 23,
and have yet to receive the briefings 1 have requested from the FBI, U.S. Marshals Servxce, and
. the Department of Homeland Security per your prohibition, I nonetheless write again for
clarification regarding comments you made before the Senate Appropriations Committee on May
7. . .

Dhiring the bearing, you are reported as stating that, “With regard to those you would
describe as terrorists, we would not bring them into this country and release them, anyone we
would consider to be a terrorist,” While this is important information that should have been
provided in response to my letters, I am concerned that your failure to define who may be
considered a terrorist will result in further confusion with regurds to the administration’s
intentions.

Because neither this Congress nor the American people have been provided with a plan
for the transfer, release, or prosecution of detainees held at Guantanamo Bay, I believe you must
— at the very least ~ provide the American people with a list of the individuals held at '
Guantanamo Bay that this administration does not consider to be terrorists, especially given that
information | have received indicates that all current detainees are considered medium- to high-
security threats. Further, you should declassify and release all information regarding the capture,
detention, and threat assessment of any detainees scheduled for release into the general public.

T have grave concemns that you are playing fast and loose with the definition of “terrorist”
and may be misleading the American people regarding its plans to release the Uyghur detainees
into the U.S, Let me be very clear - the Uyghurs held at Guantanamo Bay are trained terrorists
and members or associates of the Eastern Turkistan Islamic Mavement (ETIM), a designated
terrorist group affiliated with al Qaeda, as designated by both the U.S. government and the
United Nations (U.N.). Whether their intended vnctxms were Chmese or Americans, a trained
terronst isa termnst
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According to testimony and government documents, many of the Uyghur detainees have
admitted to training at ETIM camps in Tora Bora under the direction of Abdul Haq prior to their
capture by Pakistani authorities in the Federally Administered Tribal Areas (FATA) of Pakistan.

As-you may know, the ETIM is a terrorist group that uses violence against civilians for
the creation of an independent, Islamic state - in the image of the Taliban’s Afghanistan - in the
Xinjiang region of China,' The group is linked to a number of terrorist attacks in China during
the mid-1990s, including several bus bombings that killed dozens and injured hundreds of
innocent civilians?, as well as threats of attacks against the 2008 Olympics in Beijing. Over the
past decade, the group has predominantly operated out of Afghanistan and Pakistan and has
developed close links with al Qaeda and the Taliban. ‘

On August 19, 2002, then Deputy Secretary of State Richard Armitage designated the
ETIM as “a terrorist group that committed acts of violence against unarmed c_ivilians.""’ The
group was designated by the State Department under Executive Order 13224, “Blocking
Property and Prohjbiting Transactions With Persons Who Commit, Threaten to Commit, or
‘Support Terrorism,” which defines terrorist as “activity that (1) involves a violent act or act
dangerous to human life, property, or infrastructure; and (2) appears to be intended to intimidate
or coerce a civilian population; to influénce the policy of a government by intimidation or
‘coercion; or to affect the conduct of a government by mass destruction, assassination,
kidnapping, or hostage-taking.”* In 2004, the State Department further added the ETIM to the
“Terrorist Exclusion List” (TEL) under section 411 of the USA Patriot Act of 2001 (P.L. 107-
56), which prohibits members of designated terrorist groups from entering into the U.8.°

Later in 2002, the U.S. Embassy in Beijing reported that two members of the ETTM were
deported from Kyrgyzstan after allegedly plotting 1o attack the U.S. embassy there.S Fol lowing
the attempted attack, the U.S., Peoples Republic of China, Afghanistan, and Kyrgyzstan asked
‘the United Nations to designate the ETIM as a terrorist group under Security Council resolutions
1267 and 1390, which providé for the freezing of the group’s assets.”

Last month, the Obama Administration added the current leader of the ETIM (also
recognized as the ETIP), Abdul Haq, to terrorist lists under Executive Order 13224, following
U.N. recognition of Haq, wader Security Council Resolution 1267, as an individual affiliated
with Osama bin Laden, al Qaeda, or the Taliban. According to Stuart Levey, Treasury under

! CBS News Inwmei Terrorism Monitor. “East Turkistan Islamic Party Appeals For New Recruits in New Video.”

<http:/fwrww.chsnews.com/blogs2009/04/1 5/monitor/entry494873 5. shtmi?source=search_story>

? Gunaratna, Rohan and Acharya, Arabinda. Islamic Terrorist Threats to China. p. 42

? Congressional Research Service, U.S.-China Counterterrorism Cogperatien: Issues for U.S, Policy. p. 5.
* CRS Report. P. §

*CRS Report. P. 6

® CRS Report, P. 5

” CRS Report. P. §
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secretary for Terrorism and Financial Intelligence, “Abdul Haq commands a terror group that -
sought to sow onencc and fracture intemnational unity at the 2008 Olympic Games in China,"®

The ETIM’s relationship with al Qaeda has grown since it was invited by the Taliban to
conduct training in Afghanistan in the late 1990s, followed by the move of the ETIM
-headquarters from the Xianjang region to Kabul in September 1998. ® " By 2005, Abdul Hag had
been admitted to al Qaeda’s “Shura Council”'® and on November 16, 2008, an al Qaeda
spokesman “stated that a Chinese citizen named *Abdul Haq Turkistani’ was appointed by
QOsama bin Laden as the leader of two organizations — ‘al Qaeda in China’ and ‘Hizbul Isfam Li-
Turkistan,”™ This appointment was also confirmed by Abu Sulieman, a member of al Qaeda."!

_ It is abundantly cicar that the Uyghur detainees held at Guantanamo Bay are affiliated
with the ETIM and trained under Abdul Hagq in 2001, According to the detainees’ swom.
statement to U.S. authorities, many acknowledged that they hed trained in an ETIM training
camp in Tora Bora from June to November 2001 and at least one confirmed, “The person
running the camp was named Abdul Hag.™!

F ollowing the U.S. invasion of Afghanistan in fall 2001 cooperation between the ETIM
and the Taliban increased. It is reported that the ETIM’s leader prior to Abdul Haq, Hasan
Mahsum, “led his men to support Taliban and fight alongside them against U.S. and the coalition
forces. On 2 October 2003, Hasan Mahsum was killed, along with 8 other Islamic rmhtants, bya
Pa.lustam army raid on an al Qaeda hideout in South Waziristan area in Parkistan.”"?

Additionally, a January 2008 al Qaeda in Afghanistan publication, “Martyrs in Time of
Alienation,” identified 120 “martyrs” — including five Uyghurs from Xianjiang and who trained
in Tora Bora — who fought with the- Taliban in Afghanistan aga.mst U.S. troops. One is reported
to have been killed fighting U.S. forces during the invasion in 2001." Hasan Mahsum
confirmed, prior to hxs death in 2003, that ETIM members trained and fought with nl Qaeda
forces in Afghanistan. '

In addition to their affiliation in a designated terronst orgamzanon and association with al
Qacda leader Abdul Haq, these detainees fervently believe in the creation of a Taliban-style
Islemist state in northwestern China and do not share American values of respect, tolerance, and

® U.S. Treasury Department, Treasury Fargeis Leader of Group Tied to Al Qaida.
<<ht(p ffwww.treas.gov/pressireleases/tg92. hun>> '

® Gunaratna. p. 60
' CRS Report p. 6
! Gunaratna p. 54
‘? The Guantenamo Docket - The New York Times. << http:/projects.nvtimes. cgm[gg tanamo/detainees/277-

bnhgym'—mghm;ﬂb>

? Gunaratna p. 52
" CRS Report, P. 7
** Gunarata. P. 61
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religious pluralism. In fact, one recent press account stated that, “Not long after being granted
access to TV, some of the [Uighurs] were watching a soccer game. When a woman with bare
arms was shown on the screen, one of the group grabbed the television and threw itto the
ground, according to the officials,™ -

I am certainly no friend of the Chinese government. I have long been critical of their
repressive treatment of Uyghur Muslims as documnented in the State Department’s most recent
human rights report. But we ought to have no tolerance for terrorism in any form. Further,
violent aims of this nature do not know national boundaries. Thousands of Americans, including
the president and high-ranking U.S. government officials, traveled to'the 2008 Beijing Olymplcs,
a stated terrorist target for the ETIM.

H their affiliation, associations, and recent behavior were not u'oubling enough, I am also
concerned about their potential further radicalization over the past eight years while held with al
Qaeds members at Guantanamo Bay. Without a declassified threat assessment, how can the
American people know for sure if the Uyghurs have not been further radicalized since their
capture? How can we assess their potential threat once released into the U.S.2 Will they attack
Chinese targets within the U.S,, provide intelligence to the ETIM or al Qaeda abroad, or even
stage an attack on Americans at the direction of these terrorist groups?

Reports indicate that the ETIM’s philosophy has dramatically evolved as a result of their
training and cooperation with al Qaecda-and the Taliban aver the last decade. According to two
experts, Rohan Gunaratna and Arabinda Acharya, “In the post-9/11 era, ETIM began to believe
in the global jihad agenda. Today, the group follows the philosophy of al-Qaeda and respects
Osama bin Laden. Such groups that believe in the global jihad do not confine their targets to the
territories that they seek to cantrol... [The ETIM] is presenting a threat to Chinese as well as
Westem targets worldwide. 17

Without detailed information about each Uyghur detainee, including a threat assessment,
the American people cannot be expected to tolerate trained terrorists being released into their
communities. If your actions over the past two weeks are any indication, I would not be
surprised if this administration were to ride roughshod over the security of the American people
and release the Uyghurs into the U.S. on some quiet Friday evening, when members of Congress
are traveling home and the members of the press have already filed their weekend reports,

: - That is not the transparency nor sound judgment you promised you would bring to the
Justice Department when you appeared before the House Commerce-Justice-Science
Appropriations subcommittee last month. If you will not share this information with Congress or
the American people, how can we be expected to accept your assurances that the Uyghur

¥ Hook, Janet. “Democrals face hard time over Guantanama. " Los Angeles Times.

" Gunarama‘ P. 65
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detainees you intend to release into the U.S, are not “terrorists,” according to your definition of
the word? However, according to our definition, anyone who trains to kill civilians in Tora.
Bora, whose leader is a member of al Qaeda’s Shura Council, does not share our most basic
values of tolerance and diversity, and who. may have been further radicalized over the last eight
years is most unequivocally a terrorist and should not be released into the U.S.

As the ranking member of the appropriations subcommittee that will be charged with
considering funding your proposal te transfer or release detainees to the U.S., I believe that your
plan could cost upwards of a billion dollars. Before you ask this Congress and the American
people to write this check to fund your plan, we have a right to see it.

1 continue to await your responses to my three letters, dated March 13, April 23, and
today, as well as the briefings I have requested from the FBI, U.S. Marshals Service, and
Department of Homeland Security that have been denied over the last two weeks at your
insistence. :

Best wishes.

FRW:tc
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The Honorable Eric H. Holder, Jr.
Attomey General

U.S, Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attomey General Holder;

Tt has been nearly four months since 1 wrote you on March 13 asking for basic
information, which has yet to be provided to this Congress or the American people, about the
transfer of detainees from Guantanamo Bay to the United States. 1have not received a response
to that letter and my two subsequent letters on April 23 and May 13 on this matter nor my June 8 -
Ietter on your dismissal of a voter intimidation case. This is unacceptable,

If I -- as the ranking member on the House Commerce-Justice-Science Appropriations
subcommittee that funds your department -~ cannot receive any information about how the
department is spending these funds, I doubt any other member or committee can expect you to be
any more forthcoming. Indeed, I understand from comments from a recent Senate Judiciary
hearing that letters sent to you by Senators Leahy, Sessions, and Grassley have similarly gone
unanswered. :

During his May 21 speech at the National Archives, President Obarva stated, “I ran for
President promising transparency, and I meant.what I said. That is why, whenever possible, we -
will make information available to the American people so that they can make informed
judgments and hold us accountable... 1n this system of checks and balances, someone must
always watch over the watchers.”

Your failure to respond is a disservice to this president and this country. Congress has a -
fundamental obligation to conduct robust and thorough oversight of the executive’s application
of law and taxpayer funds. Your blatant obstruction of this most basic responsibility leads me to
question your commitment to the president s policies on iransparency and aceountability.

Mogaber of Congress .

'THIS STATIONERY PRINTED ON PAPER MADE OF BECYCLED FIBERS
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant. Attorney General Wiuiu‘ngton. DiC. 20530

July 9, 2009

The Honorable Frank R. Wolf
U.S. House of Representatives:
Washington, D,C. 20515

Dear Congressman Wolf:

The President forwarded your letter of May 1, 2009 to the Départient of Justice for
response because, under the President’s Executive Order 13492, the Attomney General has the
responsibility for-coordinating the interagency review of Guantinamo Bay detainecs. Weate
responding to that letter, as well as to your letters to the Attorney General, dated March 13,
April 23, May 13, and July 7, 2009, each of which raises questions about the disposition.of the
detainees held at-Guantanamo.

We appreciste-receiving your views on this important subject, and regret our delay in
replying to your letters. Some of the issues you raised in these letters were also raised in written
questions you posed to the Attorney General following his testirnony-on FY 10 appropriations for
the Justice Departinent, and we have already submitted responses to those questions.

As you know, the President has announced his intention to close the detention facility at
Guantdnamo Bay by January 2010. To that end, he issued Executive Order 13492 which
established an interageucy task.force and & review panel to determine the appropriate disposition
of each detainee held at Guantanamo in light of all relevant facts and circumstances. The
President also issued Executive Order 13493, which established an interagency task force to
conduct a comprehensive review of the lawful options available to the Gevernment for the
disposition of individuals captured or apprehended in connection with armed conflicts and
counterterrorism operations.

While we have not been in a position to brief Congress on ongoing Executive Branch
deliberations with respect to individual detainees, we were pleased to make available to you and
your staff the head of the Guantanamo Detainee Review Task Force to describe the process by
which that Task Force is carrying out its work. As he explained, the Attorney General is
coordinating an interagency process and comprehensive review of each detainee currently held at
Guanténamo to determine an appropriate disposition consistent with the national security and
foreign policy interests of the United States, as well as the interests of justice.
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The Honorable Frank R. Wolf
Page Two

We appreciate your concern about the security implications of transferring detainees from
immigration detention at Guantdnamo Bay to the United States, and we agree that the American
people must be reassured that the Government is taking all necessary and appropriate steps to
combat terrorism. As Attorney General Holder stated in a hearing before the House Judiciary
Cormmittee on May 14, 2009, “We will not release aniybody into the United States that we think
would pose a danger to the American people.”

Moreover, the recently enacted conference report on the Supplemental Appropriations
bill (H.R. 2346) limits the circumstances under which individuals detained at Guantinamo may
be transferred to the United States or elsewhere. Section 14103 of the conference report
precindes the release of Guantinamo detainees into the United States for any reason, and places
conditions on the transfer of detainees to-the United States for prosecution.

Your letters focus on the circumstances surrounding the Uighur detainees at Guantinamo.
As you know, the Uighurs have always been something of an anomaly within the Guanténamo
detainee population hecause they were not present in Afghanistan to take up arms against the
United States. As early as 2003, the Bush Administration approved most of the Uighurs for
transfer or release from Guantdnamo Bay. In 2006, five Uighurs detained at Guantinamo Bay
were transferred to Albania for releass. Four of them are currently living in Albania; one now
lives in Sweden, where he was granted asylum, Last year, the Bush Administration formally
abandoned any legal claim that the Uighurs are enemy combatants.

. Accordingly, all of the Uighurs currently at Guantdnamo must, by operation of law, be
transferred or released. The current Administration is committed to ensuring that this is done in
a manner that ensures the safety of these individuals and the security of the United States. To
that end, four Uighur detainees who had been held at Guantinamo Bay were resettled in
Bermuda on June 11, 2009. Efforts to transfer the other Uighur detainees remain ongoing.

As you are aware, decisions have been made about other detainees held previousty at
Guantdnamo. On June 9, 2009, Ahmed Khalfan Ghailani, a Tanzanian national who had been
held at Guantinamo Bay since September 2006, was transferred to the Southemn District of New
York to face prosecution in federal court pursuant to-a March 12, 2001 indictment for the 1998
bombing of the American embassies in Kenya and Tanzania in which over 200 people were
killed. Ghailani was safély transferred to the Southern District by the United States Marshals
Service and is being housed at the Metropolitan Correctional Center, which has housed
numerous terror suspects over the years during their prosecutions in the Southern District of New
York.

On June 12, 2009, three Saudi nationals were transferred from Guanténamo Bay to the
Kingdom of Saudi Arabia where they will be subject to appropriate security measures and be
required to participate in a rehabilitation program. And on June 10, 2009, two additional
detainees held at Guantinamo were transferred, one to Iraq and the other to Chad.
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The Bonorable Frank R. Wolf
Page Three

‘We have not been able to provide a comprehensive response to all of the questions set
forth in your letters because policy deliberations and case-by-case determinations within the
Executive Branch are incomplete. Nonetheless, we look forward to working with you and other
Members of Congress to address these complex issues in a marmer that fully protects the
immediate and long-ternr security interests of the United States,

We hope this information is helpful. Please do not hesitate to contact this office if we can
be of assistance regarding this, or any other matter.

Sincerely,
Ronald Weich
Assistant Attorney General
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The Honorable Exic H. Holder, Jr.
Attomey General

U.8. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

Yesterday I received the enclosed response to my letiers to you of March 13, April 23,
and May 13 not signed by you, but by Ronald Weich in your Office of Legislative Affairs, His
response failed to answer any of the questions posed in my three letters and appears to be merely
a summary of the enclosed press releases issued by your office earlier this year, as was the
information you submitted for the committee record in response to the April 23 Commerce-
Justice-Science Appropriations subcommittee hearing. Unfortumately, the transcripts of this
hearing bave not yet been publicly released.

Frankly, this response is a poor attempt to avoid answering the most basic and refevant
questions regarding your plans to close the detention facility at Guantanamo Bay. Your response’
is an insult to the American people who have legitimate questions about your intentions with
regards to the transfer, trial, and/or release of Guantanamo detainees into the United States.
This, along with your brazen dismissal of a voter intimidation case, I believe points to
politicization at the Department of Justice.

T also take this opportunity to remind you of the role of congressional oversight with
regard to the executive branch, including your office and department:

The 1946 Legislative Reorganization Act mandated that committees exercise
"continuous watchfulness” of the administration of laws and programs under their ~
jurisdiction. (60 Stat. 832, 1946)

The 1970 Legislative Reorganization Act reaffirmed the oversight function of
congressional committees: ", . . each standing committee shall review and study, on a
‘continuing basis, the application, admipistration, and cxecution of those laws or parts
of laws, the subject matter of which is within the Jurisdiction of that committee.” (84 Stat
1156, 1970) -

THIS STATIONENY MAINTED ON PAPER MADE OF RECYCLED FIBERS.
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The Honorable Eric H. Holder, Jr. .
July 10, 2009
Page 2

I continue to find troubling your unwillingness to allow career federal employees to brief
members on the backgrounds of the detainees held at Guantanamo Bay. When your office
finally allowed the FBI to provide a briefing, your office sent a political handler, Mr. Weich, to
prevent the agent from speakmg freely. bring your attention to:

The 1912 Anti-Gag I;.eglslarion and Whistleblower Protection Laws for Federal
Employees guaranteed that "the right of any persons employed in the civil service , . .
to petition Congress, or any Member thereof, or to furnish information to either
House of Congress, or to any committee or member thereof, shall not be denied or
interfered with,” (37 Stat. 555, 1912; codified at 5 U.S.C. § 7211, 1994)

As the ranking member of the House Appropriations Subcommittee on Commerce—
Justice-Seience, I take seriously the responsibilities of my office to pursuc answers to these
questions by every means under the law. Given that it took 118 days to receive this cursory -
response, I will be inttoducing a Reselution of Inquiry in the House to ensure answers are
provided.
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The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530 -

Dear Attorney General Holder:

It has come to my attention that at Jeast 27 detainees held at Guantanamo Bay have been
cleared for release to Yemen. 1received official notification about the release of one of these
transfers, Alla Ali Bin Ali Ahmed, but was only made aware of the additional 26 Yemenis
allegedly cleared for release after reading a Reuters report titled, “Obama team clears 75 at
Guantanamo for release” on September 28, 2009.

~ Lurge you to reconsider any pending or future releases of detainees to Yemen,
particularly in light of the country’s deteriorating security and growing al-Qaeda presence.
Earlier this week, Time magazine reported that “about two-thirds of the country is out of
government control,” and that “al-Qaeda is tuming the lawless mouitain areas of Yemen into a
new staging area.” According to an AFP report today, U.S, counterterrorism officials believe
that al-Qaeda’s “presence in Yemen threatens to turn that country into a dangerous base for
training and plotting attacks.” ;

- You will recall the September 2008 al-Qaeda attack on the U.S. Embassy in Yemen using
vehicle bombs, rocket-propelled grenades and automatic weapons to mount a coordinated
assault, killing 10 guards and civilians. Since that time, al-Qaeda’s posture in Yemen has grown
stronger with merger of the Saudi and Yeméni arms of al-Qaeda into one group -- al-Qaeda in
the Arabian Peninsula -- with Yemen as its base for training and operations.

. We have seen the consequences of these developments, Last August, a Yemeni al-Qaeda
loyalist denoted a suicide bomb in an attempt to kill Saudi Prince Mohammed bin Nayef, He
was able to gain access to the prince by pretending to be an al-Qaeda defector before denoting
the explosives. This case is particularly concerning because it demonstrates an evolution and
sophistication in the type of attacks being planned and launched by al-Qacda leaders in Yemen.

While I continue to be troubled that, according to the Reuters report, the detainees at
Guantanamo Bay currently have more information about their release than do member of
Congress or the American people, it is of particular concern that detainees who have spent the
last eight years living among the most dangerous terrorists in the world, including Xhalid Sheik

TS ST.ATIONER\’ FRINTED ON PAPER MADE OF RECYLLED HBERS
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The Honorable Eric H. Holder, Jr. ©
October.1,2009
Page 2

Mohammed the mastermind of thc 9/11 attacks and who beheaded Joumahst Danie] Pearl,
would be released into.countries with a strong al—Qaeda presence. Such a disposition is only
adding kerosene to & fire,

Although we have clear differences of opinion on how best to deal with the situation in
Guantanamo Bay, I think we can both agree that a rushed release of teirorist detaineesto
countries with a strong al-Qaeda presence is not in America’s best interest. 1 strongly urge you
to halt all transfers of detainees to unstable countries, including Yemen, Afghanistan, and
Algeria, until evidence is prowded to this Congress demonstratmg that the detainece can be
properly received-and monitored in the receiving country.

I look forward to your response, as well as your responses to my letters to you dated
March 13, April 23, May 13, June 8, July 7, July 10, July 17, July 22, and July 31, Please do not
hcsxtate to contact me or my staff member, Thomas Culligan, at zoa 225-5136.
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HOUSE OF REPRESENTATIVES
WASHINGTON, b.C. 20515

FRrank R. WoLF
TENTH DisTRICT, VIRGINIA

November 5, 2009
Dear Attorney General Holder:

Please see the enclosed Associated Press article about
insurgent violence on the Saudi Arabia-Yemen border.

Does the Obama Administration really want to
release terrorist detainees from Guantanamo Bay to this
country? This is a dangerous policy that could cost
American lives.

Sincerely,

The Honorable §ric H. Holder, Jr.
Attorney General —
U.S. Department of Justice
950 Pennsylvania Ave NW Rm 5111
Washington DC 20530
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he Washington Post

Saudis launches offensive against
Yemen rebels

By AHMED AL-HAJ and SALAH NASRAWI
The Associated Press
Thursday, November 5, 2009 3:55 PM

SAN'A, Yemen -- Saudi Arabia sent fighter jets and
artillery bombardments across the border into
northemn Yemen Thursday in a military incursion
apparently aimed at helping its troubled southemn
neighbor control an escalating Shiite rebellion, Arab
diplomats and the rebels said,

The Saudis - owners of a sophisticated air force they -
rarely use - have been increasingly worried that extremism and instability in Yemen could Splll over to
their country, the world's largest oil exporter The offensive came two days after the killing of a Saudi
soldier, biamed on the rebels.”

Yermen denied any military action by Saudi Arabia inside its borders. But Yemen's president isa key -
ally of the Saudis, making it highly unllkely the kingdom would have launched the offensive without

" tacit Yemeni agreement.

A U.S. government official said the Yemenis were not involved militarily in the fighting. Thc oﬁicwl

‘ _spoke anonymously because he was not authorized to discuss the matter publicly.

The offensive immediately raised concerns of another proxy war in the Middle East between Iran and
Saudi Arabia, a key U.S. ally. Shiite Ian is believed to favor the rebels in Yemen while Saudi Arabia,

" which is Sunm, is Jran's fiercest regional rival,

The same dynamic has played out in various forms in Lebanon, where Iran supports the Shiite militant
Hezbollah and Saudi Arabia favors a U.S.-backed faction, and in Irag, where Saudi Arabia and Iran
have thrown support to conflicting sides in the Sunni-Shiite struggle.

A top Saudi government adviser confirmed " large scale” military operation underway ori the Saudi- -
Yemeni border with further reinforcements sent to the rugged, mountainous area.

"Tt is a sustained operation which aims to finish this problem on our border," he said, spealing on
condition of anonymity because of the sensitivity of the issue. He said Saudi troops were coordinating
with Yemen's army, hrut Yemen's defense ministry denied the Saudis were inside the country.

The northern rebels, known as Hawthis, have been battling Yemeni govemmcnt forces the past few

- months in the latest flare-up of a sporadic five-year conflict. They ¢laim their needs are ignored by a

Yemeni government that is mcreasmgly allied with hard-line Sunmni ﬁmdamentahsts, who consider
Shiites heretics,

The rebels said the Saudi airstrikes hit five areas in their northern stronghold Thursday but it was not

11/5/2009 4:25 PM
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pbssible to independently verify the reports, They said there were dead and wounded, and that homes
were destroyed. The rebels’ spokesman said people were aftaid to get near the areas being bombed,
making it difficult to count the casualties.

“Saudi jets dropped bombs on a crowded areas including & local market in the northern province of
Saada," Hawthi spokesman Mohammed Abdel-Salam told The Associated Press. “They claim they are
targeting al-Hawthis, but regrettably they are killing civilians like the government does.”

He said the attacks were followed by hundreds of artillery shells from the border,

“So far, three killed have been pulled out of the rubble, including a woman and a child who perished
when their houses were bombed and burned down," said Abdel-Salam,

The ﬁgﬁﬁng is more than 600 miles from Saudi Arabia’s oil fields on the kingdom's eastern Persian
Gulf coast. But northern Yemen overlooks the Red Sea, the world's busiest route for oil tankers,

Two Arab diplomats, speaking on condition of anonymity, said Saudi Tornado and F-15 warplanes had °
been bombarding targets inside Yemen since Wednesday afternoon, inflicting significant casualties on
rebels. The diplomats spoke on condition of anonymity because they are not allowed to talk to the -
media. ) ’ -

They said army units and special forces also had been sent to northern Yeknen, and that several Saudi
towns on the border had been evacuated as a precaution.

State Department spokesman lan Kelly told reporters he had no information about whether the
conflict had spread across the border but expressed Washington's concem over the situation,

¥It's our view that there can be no long-term military solution to the conflict between the Yemeni
- government and the Hawthi rebels,” Kelly said. “We call on all parties to the conflict to make every
- effort to protect civilian populations and limit dameage to civilian infrastructure.”

The weak central government of Yemen, which has little control outside the capital San'a, is'ﬁghﬁng
on muitiple fronts including the northern rebels and a separatist movement in the south, But the most
worrisoms is a lingering threat from al-Qaida militants.

The U.S, also fears any Yemeni fighting could spill over into Saudi Arabia and is concerned that
Yemen could become a haven for al-Qaida milifants hiding out in the nation, at the tip of the Arabian
peninsula, )

The Yemeni government openly accuses [ran of arming the Hawthis rebels, but there has been no
public evidence to back thoss claims, said Joost Hilfermann, deputy program director of the Middle
East program for the International Crisis Group think tank in London. .

"I think Jran is probably pleaséd with what is happening, but that is not the same as saying they are
supporting the Hawthis," Hiltermann said. )

Simon Henderson, director of Gulf and energy policy at the Washington Institute for Near East Policy
in Washington, agreed that there is no clear evidence that Iren funds the rebels. Bui he said there is a
wide assumption that Iran favors the Hewthis and the Saudis are backing Yemen's Sunni president.

"So it is 4 Saudi-Iranian proxy war," he said,

20of3 o : ’ 11/5/2009 4:25 PM
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- Saudi Arabia, rich in oil, has one of the world's most sophisticated air forces buf rarely uses it.

The bulk of its air powér, with more than 350 combat airc::aﬁ, derives from squadrons of F-15s and
British-supplied Tornados, according to the military and intelligence analysis group
GlobalSecurity.org. The kingdom also for decades has received U.S. military assistance in the form of
training,

The Saudi incursion marks the first time since the 1991 Gulf War that the country has deployed
military might beyond its borders,

In that war, Saudi forces assisted the U,S. Marine Corps, providing staging grounds for airstrikes and
in joint operations targeting Iragi positions in Kuwait with artillery fire and ground-offensives.

The incwrsion is not, liowever, ‘Saudi Arabia's first involvement in intetnal Yement conflicts. During
Yemen's 1962-70 civil war, sparked by a military coup that overthrew Yemen's royalist government,
Saudi Arabia supported the royalists against the Egyptian-backed government,

When civil war erupted again in 1994, it was widely believed that the Saudis sided with southern
secessionist rebels against the central government,

A security official told Saudi Arabia’s state news agency that the soldier died when gunmen infiltrated
from Yemen and attacked security' guards patrolling the Mount Dokhan border area Tuesday. Rebels
said that area was among the bombing targets Thursday.

‘The Gulf Cooperation Council, the région's main diplomatic forum, condemned what it called the
“violdtion and infiltration" of Saudi Arabia's borders, "Saudi Arabia is capable of protecting its lands,"
it warned in a statement.

Nasrawi reported from Cairo. Associated Press Writers Omar Sman and Ben Hubbard in Cairo and
Pamela Hess in Washington contributed to this repor(
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The Honorable Eric H. Holder, Jr.
Attorney General
U.S. Department of Justice

~ 950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

T wanted to share my enelosed letter fo President Obama urging him to hait the
release of Guantanamo Bay detainees to Yemen. The release of these individuals could
have dangerous consequences for the American people.

Last month in a Voice of America interview, National Counterterrotism Center
director Michael Leiter stated, “In Yemen, we have witnessed the reemergence of al-
Qaida in the Arabian Peninsula and the possibility that that will become the base of
operations for al-Qaida.” ’

In light of Major Nidal Hasan’s numerous alleged communications with radical
cleric Anwar al-Aulaqi in Yemen, I am teeply concerned about the impact al-Aulagi
could have on newly freed detainees in Yemen.

1 urge you to halt the release of any detainee to Yemen or other unstable countries.

THIB STATIONERY PRINTED ON PAPER MADE OF RECYCLED RIBERS
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November 12, 2009

The Honorable Barack H, Obama -
The President

The White Hoose

‘Washington DC-20500

Dear Mr. President:

As the author of the langunage that created the National Commission on Terrorism in 1998
and the ranking Republican on th¢ House Appropriations subcommitteo with oversight authority
for the Justice Department, I remain deeply concerned about the administration’s imminent
release of as many ss 26 Guanfanamo Bay detainees to Yemen - a growing haven for al Qacda

* in the Persian Gulf. .1t is my understanding that you are also preparing to release several other
detainees to another country that anyons with a baslc understanding of world affairs would agree
is unacceptable.

. The American people have the right to know who these detainees aré and what acts of
terror they were engaged in, If the public had this information, they would never tolerate the
release of these men back into unstable countries with a sizeable al Qaeda presence.

If the administration does not halt thess pending releases immediately, it could be
responsible for creating a new revolving door of terrorism that will cost American lives. The
security of the American peaple could be at risk because of your administration’s relentless
pursuit of a campaign promise to close Guantanamo Bay by January 22, 2010,

Why has the administration made basic information about these dangerous detainees so
highly classified that it cannot be shared with the American people or the media? I have
reviewed the materials. These are dangerous individuals. To release committed ai Qaeda
terrorists back to Yemen under these conditions would be an act of gross malfeasance that
undermines the safety of the American people. .

Earlier this year, I offered an amendment to the fiscal year 2009 supplemental
appropriations bill requiring the edministration to provide unclassified fact sheets and threat
analyses of any Guantanamo detainees-scheduled for release, The Arnerican people bave the

" right to this information, which hag direct implications on the safety of our military and civilians,
The amendment was defeated by a partisan vote tkus allowing your administration to opcrate
under a cloak of secrecy to empty Guantanamo Bay, ' :

THIS STATIONERY PRINTEL DN PAPER MADE OF RECYCLED FIBERS
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The Honorable Barack H, Obama
November 12, 2009
Page 2

You receive mtelhgcnce bneﬁngs daily a,ud must know that Yemen is undoubtedly one
of the most unstable countries in the wotld today — and the country where al Qaeda has -
reconstituted its operations over the fast year. The ditector of the National Counterterrorism
Centér, Michasl Leiter, stated last month in a Voice of dmerica interview, “In. Yemen, we have

" witnessed the reemergence of al-Qaida in the Arabian Peninsula and the possibility that that will
become the base of aperations for al-Qaida.” His sentiment is shared by United Nations ;
sanctions coordinator Richard Barrett who indicated that few places in the world provide a more
perfeot safe haven to al Qaeda than Yemen.

. Instances of former Guantanamo Bay detainees launching terrorist attacks from Yemen
include one just a month ago, On October 13, Saudi police prevented an imminent suicide bomb
-aftack as two al Qaeda terrorists slipped across the border from Yemen. Notably, one of the
would-be suicide bombers, Yousef Mohammed al Shibri, was a former Guantanamo detainee
released in 2007 to Saudi Arabia, He quickly left Saudi Arabia for dangerously uastable Yemen
where he rejoined al Qaeda, ‘

Just over a year ago, in September 2008, anoﬂ-ncr former Guantanamo Bay detainee, Said
Ali al Shihri, helped orchestrate the terrorist attack on the U.S, embassy in Sanaa, Yemen, killing
10 guerds and civilians, Since that tims, el Qaeda's posture in Yemen has grown stronger with .
the merger of the Saudi and Yemeni arms of al Qaeda into one group--al Qaeda in the Arabian .
Pemnsula-—wnh Yemen es its base for training and operations, .

Yemen is also now home to :adical cleric Anwar al-Aulagi, who influenced alleged Fort
Hood gunman Major Nidal M, Hasan, As you may recell, al-Aulagi mentored two of the 9/11
hijackers before flecing to Yemen in 2004. He'is believed by U.S. intelligence to be a critical
link in a! Qaeda’s efforts to radicalize Muslim Americans and incite domestic terrorist acts,
According ta one expert cited in & 2008 Washington Post artlclc, “Aulaql is‘a huge mspmman
to home-~grown terror cells in the UK, and Europe ™

As'the facts surrounding the Fort Hood attack have emerged, it i3 becoming clear that
anyone who ig cited in the 9711 Commission Report — as al-Auldgi was on page' 221~ ssa -
“significant” contact for 9/11 terrorists Nawaf al-Hazmi and Khalid al-Mihdhar should be
considered a “significant” cormection to Hasan. Al-Aulagi has subsequently praised Hasan’s
attack stating on his Web site; “Nidal Hassan is & hero... Nidal opened fire on soldiers who were
on their way to be deployed to Irag and Afghanistan, How can there be any dispute about the
virtue of what he has done? In fact the only way a Muskim could lslammally Justify serving as a
soldiér in the US army is if his intention is to follow the footsteps of men like Nidal,” according
fo a translation.

The American people deserve a full accounting of el-Aulagi’s relationship with Hasan
and his incitement of terrorism in Yemen. Since fleeing to Yemen in 2004, al-Aulagi has taught
his radical ideology at the Iman Umversxty in Sanza, Yemen ~ the same university attended by
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convicted terrorist John Watker Lindh. In 2002, the university was temporarily closed following
‘a deadly attack by one of its students on three American citizens in Yemen. If al-Aulagi were
able to have this impact on a U.S. Armhy major at Walter Reed Army Medical Center and Fort
Hood, what impact will he have on the newly freed detainees in Yemen?

Iman University’s founder, Abd-al-Mgjid al Zindani, is a long-standing ally of Osama bin
Laden and was designated by the U.S. Treasury Department in 2004 as a “specially designated
global terrorist.” However, the Yemeni governrient has refused to turn over Zindani to U.S.
authorities amid speculauon that President Salih is protecting him for political purposes, If the
Yemeni govemment is obstructing the airest of high-profile terrorist financiers like Zindani, how
can we trust that they would even attempt to rehabllmtc ormonitor detainees released from
Guantanamo Bay?

You were at Fort Hood on Tuesday for the memorial service. You saw the grief-stricken
. families of those who died, - You saw the heartbreak of innocent children who will grow up
- without a parent, the gut-wrenching sorrow of spouses who are left to carry on alone, the tears of
mothers and fathers, sisters and brothers aunts and uncles of the fallen soldiers, )

I raise these concerns directly with you because, according to everyone with whom I have
spoken, detaines fransfers and releases are being run directly out of the White House. Setting
aside the obvious concerns about politicization of the National Secuity Council (NSC), it Is
clear that your consolidation of operational authority within the NSC could certainly be viewed
as an atternpt to thwart congressnonal oversight and exert greater political control over the -
“process, as reflected in instructions not to inform Congms about thc cffort to release Uyghur
detainees into the U.S, earlier-this year, .

In my May 1 letter ta you -~ to which I am still awaiting your response -- 1 expressed my
ardent opposition to the transfer of any Uyghur detainees from Guantanamo Bay to northern
Virginia. The planned-transfer wes ultimatsly scrapped over congressional objections, including
mine. It should be noted that according to the New York Datly News, the Der al-Hijrab mosque
whe:e Major Hasa.n first encountcrcd Anwar al-Aulaq1, M__mjggm

M kn a L o o e o

mg;wx, according to a law mforccmcnt source, Lawmakcrs souttled the plan,”
Hed I not been informed about the NSC effort to release the Uyghur detainees into.the U S. » your
NSC would have completed the release without ever informing a member of Congress or T.he
American people.

1 raised these concerns as well in my November 2 letter to you. To date, I have not
recoived a reply o either of these letters not to my letters dated March 13, April 23, May 13, July
7, July 10, October 1, and November 2 to your aftomey general on these matters. This is
disappointing. Why is the administration not answering the legmmam questions of the American

people?
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In closing, I n'nplom you to immediately halt the release of detainees to Yemen and other
.unsteble countries. If the administration {s imtent, however, on proceeding with the release of
. detaincos, it has an obligation to provide the American peaple with fact sheets and threat
© - assessments for each aud every detainee who leaves Guantanamo,

Best wishes,

= Y Yy
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The Honorable Eric H, Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

I received a copy of the Obama Administration’s letter to Rep, Mark Kirk yesterday
answering some of his questions about your intentions to transfer detainees from Guantanamo
Bay to the Thomson Correctional Center (TCC) in Tllinois.

Given this example of the administration answering questions about its plans for the
transfer and release of detainees, I would like to inquire as to when I may expect answers to the
questions in my letters to you dated March 13, April 23, May 13, July 7, July 10, and October 17
As ranking Republican member on the House Appropriations subcommittce that funds your
department, including the Bureau of Prisons which you indicate will acquire TCC, I believe these
answers are deserved and long overdue.

: I continue to await your re; . The American people deserve these answers before
billions ol Their X Qollars are spent repiicating Guantanamo Bay on U.S. soil. N

THIS STATIONERY PRINTED ON FAPER MAOE OF RECYCLED FIBERS ’
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HOUSE OF REFRESENTATIVES
WASHINGTON, D.C. 20515

Frank R, WoLr _ Jaﬁuary 12,2010

TENTH DiSTRICT, VIRGINIA

Dear Attorney General Holder:

Please ﬁnd enclosed the two letters that I sent to President
Obama and John Brennan earlier today.

In the letter to the president, I outlined three immediate steps
that should be taken to address the recent domestic terrorist threats.

* First, I urged him to bring back the co-chairmen of the 9/11
Commission to evaluate the implementation of the panel’s
recommendations. I have also asked for the creation of a “Team B”
made up of outside experts who could provide new perspectives on
dealing with the al Qaeda and the terrorist threat. Additionally, I
announced my intention to introduce legislation to provide that the
administrator of the Transportation Security Administration be
appointed for a [0-year term like the director of the FBI.

~In my letter to Brennan, I warned about the danger of the 55,000
Americans visiting, living, and studying in Yemen. I have also asked a
series of questions whose answers will be of interest to members of
Congress as they provide oversight of counterterrorism programs.

Best wishes.

e oy

Washington DC 2
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The Honorable Barack H, Obama
The President

‘The White House

Wash.ington DC 20500

Dear Mr, President:

“National Secumy istoo mponant to become a partisar issue.” This sentence was the
opening Iine in a Janvary 11 US4 Today op-ed jointly authored by Lee Hamilton and Thomas
Kean, co-chairs of the.5/11 Commission. Last week, you, toq, seid, “Now is ot a time for
parhsanshxp, it's o time for citizenship — a time to come together and work togethier with the
seriousness of purpose that our nationial security demands.” I could not agree more with tlns
sentiment.

No nation, including America, can hope to win this fong baitle against al Qasda and like
foes if the war effort is marked by partisanship. Sadly, not only has partisanship infused the
thetoric surrounding national security discussions, it has actuilly obstructed the critical role of
congressional oversight. Too often in recent months partisanship has resulted in withholding of
information, wnanswered lefters and briefings denied by this administration. )

The stakes are too high and the cost of failure is too great for petty politics to rule the
day. The White House has a moral obligation to actively and consistently reach out to the
‘minority party in Congress, to be forthcoming with information and 1o pmvndc access to all
levels of govemnment.

Hamilton and Kean go on to writs, “Wc intend to monitor the implementation of the 9/11
Commission’s recommendations and report on new national security threats.” I urge you to
encourage this effort by bringing back these fwo co-chairs for a six-month period to conduct &
formal réview and 9/11 Comumission follow-up. They would be charged with evaluating which
of the Comrmission’s priginal recommendation have been implemented and to what end, and

-which have fajled to be implemented and at what cost, .

This past weekend, The Washington Post featured an op-ed by Bruce Hoffman, respected
professor of security studies at Georgetown University and a senior fellow at the U.S, Military
Academy's Combating Terrorism Center. Hoffman wrote, “(Whhile el-Qaeda is finding néw
ways to exploit our wesknesses, we are stuck in a pattern of belated responses, rather than”
anticipating its moves and developing preemptive strategles. The ‘systeraic failure’ of

- intelligence analysis and airport security that Obama recently described was not just the product

THS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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of a compartmentalized buresucracy or analytical inattention, but a failure to recognize al-
Qacda's new strafegy. The national security architecture built in the aftermaih of Sept. 11
addresses yesterday's threats - but not today's and certainly not tomosrow's. It is superb at
reacting and respondmg, but not at ontsmarting...a new approach to comtertcrronsm is
egsential, ™

Distinct from temporarily bringing back the two 9/11 Commission co-phairs, T also urge
. the creation of a “Team B.”. As you may know, historically the phrase “Team B” refers o 8
group of outside experts, commissioned by the Central Infelligence Agency in the 1970's and
‘headed by Richard Pipes, to analyze the threats posed by the Soviet Union to the United States
and coimter the positions of intelligence officials within the CIA, known as “Team A.” In your
remarks last week following the review of the attempted Christmas Day terrorist attack, you .
" nightly referred to our enemy as “nimble.” Too often our response 10 the evolving threat posed
by al Qaeda, and others sympatheuc to their murderous aims, is anything but,

The Team B concept has been successful in previous administrations whea fresh oyes
were needed to provide the commander-in-chief with objestive information to make informed -

_ policy decisions. I beliave it can work now, too, and suggest that among the individuals, but not-
exclusively, whose expertise and forward-thinking would be well-suited to g Team B ‘are: Bruce
Hoffmari; Andrew McCarthy and Patrick Fitzgerald, both of whom were involved in the

prosecution of Sheik Omiar Abdel Rahman in the first World Trade Center bombings: Fouad
Ajami, professor at the School of Advanced International Studies (SAIS), Johns Hopkins
Usiversity; Jean Bethke Elshtain, professer of social and political ethics at the University of
Chicago; economist Judy Shelton, National Endowment for Democracy board member; foreign

_policy columnist and author Anrie Applebaum, Andrew F. Krepinevich Jr., author of Seven
Deadly Scenarios: A Military Futupist Explores War in the 21st Century, Ellmt Cohen, professor
of Strategic Studies at SAIS; Philip D. Zelikow, diplomat and author who worked as executive
director of the 9/11 Commissjon, and Joshua Muravchik, formerly a scholar at the American
‘Enterprise Institute and presently a Poreign Policy Institute fellow at SAIS. -

The 9/11 Commission report was issued nearly six years ago. Even if'every
recommendation had been implemented; which it has not, our enemy has evolved since that time,
-Our current intelligence infrastructure is at times overwhelmed by data, information and the
urgency of daily events, and as such is unable to dedicate the time and resources necessary to
think outside the box and better comprehend this multidimensional threat, “Team B” would
possess the negessary expertise but would be free from these daily pressures. The team would

‘represent a “new appraach to counterterrorism” which focuses not just on connecting the dots of
intelligence, but which seeks to stay a siep ahead in understanding how to break the
radicalization and recruitment cycle. that sustaims our enemy, how to disrupt their network
globally and how to strategisally isolate them.



167

The Honorable Barack H, Obama.
January 12, 2010 :
Page 3

I also believe there Is an urgent need to make the Transportation Security Agency (TSA) -
admlmstrator a longsterm position. Since TSA’s inception following the 9/11 attacks, there have
been six Transportation Security Agency administrators and acting administrators. Fora
position of this Import to tum over with such frequency and to automatically change hands ‘with
each new administration simply does not make sense. I am introducing legislation that mirrors
the language wsed 1o establish a 10-year term and Senate confirmation for FBI directors, I'am
-hopeful that members of both parties will see the ments of this proposal and T urge your support
for this change.

. Americaisa great nation facing an enemy unlike any other we have ever known. We
must steel ourselves for the struggle ahead, frankly assessing the nature and scope of the threat
we face and guarding against partisanship at alf costs. The people of this country deserve
nothmg less.

Sincgzely,

|

FRW:ea .~
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Mz, John Brenngn ~

Deputy National Security Adviser
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1600 Pennsylvania Ave NW

Washington DC 20500

Dear Mr. @NJ

I write today in light of the proliferation of attempted al Qaeda-sponsorcd attacks against
the U.S. homeland last year to request that you work to engage both Congress and the
administration in the process of making the prevention of future attacks our patipn’s paramount
priority. Icome to this issue as the author of the language in 1998 creating the National
Commission on Terrorism and the ranking Republican on the House Commerce-Justice-Science
Appropriations Subcommittee that funds key counterterrorism programs, inctuding the Federal

. Bureau of Investigation (FBI) and the High~Value Detainee Interrogation Group (HIG) - which
was established by your administration to address the coricerns about detainee interrogations in
Guantanamo Bay -- and the U.S, Marshals Service. From that experience, I am concerned that
there has been inadequate oversight by this Congress on federal counterterrorism programs and
responses, : .

T have recently leamned from the State Department legislative affairs office that there are
- an estimated 55,000 Americans currently visiting, living, or studying in Yemen, along with other
Westerners. As you know, alleged Fort Hood terrorist Major Nidal Hasan was radicalized by
‘Yemeni-American cleric Anwar al Aulagi, The alleged terrorist who killed the U.S, Army
. recruiter in Little Rock, Arkansas, was also repertediy radicalized by al Aulagi. Now we have
" learned that the alleged Christmas Day terrorist, Umar Farouk Abdulmutallab, was also in
contact with al Aulagi in Yemen. You may also be aware that convicted terrorist John Walker
Lindh was radicalized in Yemen while studying Arabic in 1998 and 2000, leading to his
dollaboration with the Taliban in Afghanistan. How meny of the 55,000 Americans now in
Yemen are subject to radicalization by al Aulaqi and other al Qaeda recruiters? How is your
-administration planning to deal with the possible radicalization of those who can fly back to the
U.S. with American passports? This is especially troubling in Light of the fact that the Yemeni
government does not control large portions of the country outside the capital city.

In his remarks last week, President Obama said, “Now is not a time for partisanship, it's a
time for ¢itizenship - a time to come together and work together with the seriousness of purpose
that our national security demands.” I.could not agree more. However, working together
demands that both the Congress, including Republicans and Democrats, and the administration

THIS STATIONERY PRINTED ON PAPER MADE OF RECYGLED FIBSRS
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work in good faJth to provide mformatmn, answer quesuons, ounsxder solutions, and to develop a
shategy to defeat al Qaeda wherever it may be active. .

It is disappoifiting that this administration has been, thus far, unresponsive to my letters

and requests for information as well as letters from other Republican members of the House and

" Senate. Thave sent six letters fo the president and administration officials since October 1, 2009,
expressing concern over the security situation in Yemen and the efforts of al Qaeda in the
Arabian Pepinsula’s to attack the U.S, I have read the classified biographics of the Guantanamo
Bay detainees that have been released to Yemen and other uastable conntries and have urged that
this information be provided in unclassified form to the American people. If the American
people could see the backgrounds of some of these detainees being sent back to, these countries, 1
belicve they would be shocked. For example, Ayman Batarfi, one of the Yemeni detainees
released by this administration on December 19, 2009, has worked closely with Osama bin
Laden in Afghanistan angd trained with a miciobiologist who taught al Qaeda how to produce

. anthrax in August 2001, according to unclassified Pentagon documents from 2004, Thase
detainees are, in many cases, highly trained terrorists with close ties to al Qaéda.

In December, I offered an amendment to the fiscal year 2010 omnibus appropriations
legislation that would have required unclassified notifications about impending detainee .

" releases. Unfortunately, my amendment was defeated along party lines. We can and must do
better to end this reflexive partisan opposition. Te this end, I would appreciate your responses to
the following questions relating to Yemen and the recent terrorist acts committed agamst thc
United States: . .

1. The president has indicated that six Guantanamo detainees refeased to Yemen in
-December remain in government custody, although other accounts indicate that
they may have been paroled to their families. What is the cirrent custody status
of these former detainees?

2. According an arﬁcle in today's Washingron Past, "Yemen's fragile government
fears that Somali fighters from al-Shabab will swell the ranks of Yemen's Islamist
militants at 2 time whea links between the Somali group and al-Qaeda in the
Arabian Peninsula are growing.” Do the same security concerns.expressed by the
administration with fegard to Yemen apply to Somaliland? )

3. Does the U.S, govérnment now recognize Somaliland as an.indepcndcnt state?
-Does it have relations with the region’s government? Are U.S, officials receiving
cooperatiort frora the Somaliland regional government?

4. Rtis tmy understanding that Umar Farouk Abdulmutallab indicated to authorities
that he had trained in Yemen with other al Qaeda members prepared to launch
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similar attacks targeting U.S. airliners. Ts this correct? If so, what countries are
these suspectad terrorists from?

5. Following the thwarted Christmas Day attack, who interrogated Mr.
Abdulmutallab? Which agencies were consulted for questions prior to the
interrogation? Which agencies submitted questions for the interrogation? Was he
interrogated prior to being read Miranda rights? Given that this attack occurred
‘on the Christmas holiday, did the appropriate high-level officials come to Detroit
to conduct or support the interrogation?

6. Was Mr. Abdulmutallab considered a “high-valus” detainee upon his arrest?
What qualifies a detainee to be considéred of “high-value”? Was the new High-
Value Detainee Interrogation Group (HIG) involved in his interrogation? Did
every agency (that is represented on the HIG) participate in the interrogation? -

7. 1wastold in September2009 that the Interrogation Task Force had made
© recommendations to the president, which he had approved. What is the new
interrogation policy and how was it applied, if at all, in the interrogation of Mr.
Abdulmutallab? I it was not applied, why not?

-8. Does the new interrogation policy draw distinctions based upon whether the
- detainee is apprehended inside or outside the U.8.7 If so, please specify.

9. What are the restrictions -- legal, policy or procedure ~ that limit which agencies -
. can teke part in such interrogations? Were other {ntelligénce agencies involved? -

. . ) -y, ]

10. Who made the decision to arrest Mr. Abdulmutallab rather than iransfer himto .
military custody to be held as an enemy comibetant? Which agencies were
consulted in, this decision?

" 11. Was Mr. Abdulmutalleb advised to stop cooperating with in_tcrrogators after being
provided with legal counsel? If so, did he?

12, Why were the terms “al Qacda,” “Yemen,” “terrorism,” or “jihad” not mentioned
to describe Mr. Abdulmutallab’s activities in the seven-page charging instrument?

13. Was Christmas Day chosen for attack by al Qaeda for symbolic value?

14. What connections exist between the radical cleric al Aulegi and the Christmas
"Day, Fort Hood, and Arkansas attacks — as well as other terrorist plots last year?.

15. How many former Guantanamo detainces have remi'ned to terrorism?
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16. Has the Defense Intelligence Agency (DTA) report on detainee recidivism been -
revised upward? If so, when will this report be released publicly? Has the
president scen the updated repprt?

17. In & recent op-ed in The Washington Post, Professor Bruce Hofftnan, a respected
" professor of sepurity studies at Georgetown University and a senior fellow at the
U.S, Military Academy's Combating Terrorism Center, wrote, “During the past 18
months, American and British intelligence officials have said, well over 100
individuals from such countries have graduated from terrorist training camps in
" Pakistan and have been sent West to undertake terrorist opcratlons ? Isthis
assessment low or hxgh7

18, Does al Qaeda monitor congmsional hearings or think tank publications rélaﬁng
toU.S, countene:rorism strategy? :

19, What are thc primary strategies al Qaeda uses (o recruit Westemers’? Which
strategics havc been most successful? .

I would eppreviate 8 response (o these questions as soon as possible. The answers to
these questions will be critical in helping Congress play an active and participatory role in
working with the administration on counterterrorism matters, This tan orily-happen, however, if
the legislative branch — including the mmonty party — is included in this process.

T look forward to your response, Please do not hesitate to contact me or my staff
member, Thomas Qllhgan, at 202-225-5136 if ] can be of assistance.

. Best wishes,

Mermber of oM mess
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The Honorable Eric H. Holder, Jr.
' Atlormey General
U.S. Department of Justice
950 Pennsylvania Ave NW Rm 5111
‘Washington DC 20530

Dear Attorney General Holder:

T saw the reports today that you are considering trying Guantanamo Bay detainee Riduan
Isumuddin, also known ag Hambali, at the federal courthouse in Washington, D.C. Such a plan
is unacceptable and I will vehemently oppose it in Congress as the ranking member on the House
Commerce-Justice-Science Appropriations Subcommittee, which funds the Federal Bureau of
Investigation (FBI) and U.S. Marshals Service.

1 have been receiving classified briefings on terrorist threats to the U.S., including
bricfings as recently as this week, and my concerns about civilian trials for Guantanamo .
detainees bave only been heightened. If the American people knew these threats, they would
never tolerate the transfer of these detainces to major urban population centers for trial. Sucha
plan also will place an overwhelming burden on federal and local law enforcement to protect the
public. You may recall that I raised these same concerns in my enclosed April 23, 2009, letter to
you to which you have still not responded.

T am also concerned abouf the staggering costs of holding such a trial inside the U.S, My
staff has been briefed on the costs of the trial of the 9/11 conspirators in New York City and have
been told that your administration expects that trial alone to cost more than $250 million a year.
Given that the Moussaoui trial in Alexandm lasted rmore than four years, we can logically assume
that the New York trial will take just as long, if not longer — costing taxpayers more than §1
billion. Similar assumptions could be made for security costs for any trial held in Washington,
D.C. could be made. '

A better solution would be to try these cases at the secure, state-of-the-art courthouse that
has been construeted at Guantanamo Bay for this very purpose. - To ensure a fair and transparent
trial, the administration could allow the International Red Cross, Amnesty International, and
other human rights groups {o observe the trials at Guantanamo. Alternatively, if the
administration is determined to try these cases inside the U.S,, they should only be held at
remote, secure facilities far away from population centers, Washington D.C., New York City,
Alexandria, Virginia, are far too populated to ensure adequate security for the civilians in those
cities. .

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLEQ FIBERS
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Finally, I believe that this administration’s primary rationale behind the urgent need to
transfer detainees to the U.S. is based on a fundamentally faulty assumption. As you will recall,
there was no detainee detention facility at Guantanamo Bay when terrorists were recruited to
attack the World Trade Center 1993, nor whea the U.S. Air Force’s Khobar Towers housing
comples inr Saudi Arabia was attacked in 1995, nor when the U.S. embassies in Kenya and
Tanzania were attacked in 1998, nor when the USS Cole was attacked in 2000 in Yemcn, nor
when the World Trade Center and Pentagon were bombed on September 11, 2001,

Guantanamo Bay is not even the primary recruitment tool used by al Qaeda today. Last -
month, Thomas Joscelyn wrote in the Weekly Standard:

“During a press conference last week, White House press secretary Robert Gibbs said
that al Qaeda's senior leaders have referred to Guantinamo some 32 times in their
recruitment videos since 2001. Gibbs implied that this is a lot. It isn't. Al Qaeda refers to
the wars in Iraqg and Afghanistan, as well as the existence of Israel, as reasons to wage
jihad far more frequently in its propaganda.

“Gibbs pointed to the fact that senior al Qaeda leaders referred to Guantdnamo four times
in 2009 alone. Gibbs did not specify which messages he had in mind, but Zawahiri's
August 5 tape, entitled “The Fagts of Jihad and the Lies of the Hypocrites,” is a typical
example of al Qaeda's Gitmo-related propaganda. According to a 26-page translation
published online by the NEFA Foundation, Zawahiri mentioned Guartinamo five times.
By way of comparison, words related to ‘Irag’ and ‘Afghanistan’ appear more than 70 -
times each. The words ‘Israel” and ‘Israelis’ appear 39, times. The word *Zionist> appears
another four times—in the context of an imagined American-Zionist conspiracy against
the Muslim world. (According to Ayman al-Zawahiri, by the way, Obama is himselfa
participant in this conspiracy. ) And the words ‘Jew,’ *Jewish,” and ‘chxshncss appear
another 12 nmes

“Guanténamo has simply never becn a major part of al Qaeda's recruitment strategy But
even if it were and we closed it, the terror masters would simply find the next pretext for
justifying their acts. After all, if we are to close Guantanamo because al Qaeda objects to
it, then why not abandon America's entire foreign policy agenda?’”

I urgé you to reevaluate your rationale for rushing to closé Guantanamo Bay — both with
regard to the Hambali and Khalid Sheik Mohammed trials, as well as your reckless plan to
release dangerous detainees to unstablc counlries like Yemen, Afghamstan, Somaliland, and
Algeria.

Thirty constituents from my congressional district died at the Pentagon on September 11,
2001. Ihave visited the site of the attack on the U.S. Embassy in Lebanon and laid a wreath
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there. Iwent to Ground Zero in New York City when the dust was still in the air. These
experiences are very real reminders of the dreadful consequences of terrorist attacks for
-American families. Every member of this Congress and the administration has a moral
obligation to do everything within our power to reduce the risk of terrorism to Americans, riot to
bolster it. : .

S8
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February 2, 2010

The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
‘Washington DC 20530

Dear Attorney General Holder:

I wanted to share the enclosed letter that I sent to General Jones earlier today
regarding the High-Value Detainee Interrogation Group (HIG).

Yesterday, I met with the top intéragency leadership of the HIG. I am
concerned that the administration is not moving quickly enough to establish this
important group. I urge you to accelerate these efforts in order to have the HIG
operational as soon as p0551ble

As part of this effort, I believe that the HIG should be given a permanent
facility at the National Counterterrorism Center within 30 days. In a letter I
received earlier today from Deputy National Security Adviser John Brennan, the
administration has taken rightly great pride in its efforts to halt “stove-piping” of
classified information with regard to the Guantanamo detainees. I would hope that
this same effort would extend to strengthening terrorist interrogation by placing the
HIG in the NCTC within 8

R Wolf
eaBer of Congress

THiS 5TATIONERY PRINTED ON PAPER MADE DF RECYCLED FIBERS
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General James Jones
National Security Adviser
" The White House
1600 Pennsylvania Ave NW. ©
* Washington DC 20500

Dear General Jones:

Imet yesterday at FBI headquarters with the top interagency leadership of the High-
'Va]ue Detainee Interrogation Group (HIG). The administration’s intent to establish this new
entity was announced in August 2009 pursuant to the recc dations of the President’s Task
"Force on Iterrogation and Transfers. Those recommendations indicated that the principal
function of i mtcxmgauons of high-value detainges shall be intelligence gathen.ng rather than law
enforcement.

. As you know, T and others have observed that the interrogation of Umar Farouk

Abdulmutallab does not appear to have been handicd in a way that maximized intelligence

- gathering. I wrote your deputy, Johin Brenman, the enclosed lettors on January 12 and again on

" January 21 with a number of questions and concerns on this matter. There has been considerable
confusion among agencies as to what their role was, what their role should have been, whether
the HIG should have been involved, whether the HIG is intended to operate inside the United
States, and even whether the HIG exists, There also seems to be a surprising numbeér of
individuals and cntities that were never consulted as to how the interrogation should have been
handled. There is clearly an urgent need for action and clarification to ensure that future
interrogations are conducted properly and effectively.

Toward that end, I urge you to consider the following steps:

1. Formalize a new interrogation policy and make sure that all relevant dgencies and entities -
* understand their operational roles.

2. Ensure that all relevant congressional entities and committées are fully briefed on what
" the policy is and how it will be carried out,

3. - Prepare an addendum to the president’s review of the Christmas Day case that deals

specifically with the facts conceming Mr, Abdulmutallab’s interrogation to determine
‘whether our government maximized intelligence gained with the choices and decisions

THIS STATIONERY PRINTED ON PAPER MADS OF RECYCLED FIBERS.

241 Cannon HOusE OPACE BULDDIG
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made: Any ﬁndmgs and recommendations should be shared. with the Congress a.nd
corrective actions taken as soon as possible. ,

- 4, Move expeditiously to ¢stablish the HIG staff in-a permanent facility within 30 days. .
While the HIG is administratively housed in the FBI, ngen the importance of interagency.
coordination with the HIG and the urgency of jts mission, I believe it should be
collocated with the Natxonal Countcrtermnsm Center,

1 appreciate your attention 10 this important mafter. Please do not hesitate to contact me or
Thomas Culligan in my personal ofﬁce at 202-225-5136 or Mike Ringler in my subcommittee
ofﬁce at 202-225-3481, : . . .

Best wishes. A L
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@uongress of the Wnited States

FWashington, BE 20515
February 16, 2010

Dear Attomney General Holder:

We urge you to reconsider trying Khalid Sheikh Mohammed and four other 9/11 conspirators in
federal civilian court in New York City or other alternate sites under consideration, This is a dangerous
and expensive proposal that is opposed by a growing bipartisan coalition of federal, state, and local
leaders, including New York City Mayor Michael Bloomberg and Police Commissioner Ray Kelly.

Last week, Mayor Bloomberg stated, “It would be great if the federal govbemment could find a
site that didn't cost a billion dollars, which using downtown [New York City] will. [The trial] is going to
cost an awful lot of money and disturb an awful Jot of people.” We couldn’t agree more with the mayor.

We believe your decision to try these detainees in New York City is neither in the best interest of
the American people nor does it provide the most appropriate venue for the trial of Mohammed -- the
admitted mastermind of the 9/11 attacks and -murderer of journalist Daniel Pear! -- and his co-
conspirators. We are deeply concerned that you never consulted with Commissioner Kelly or Members
-of Congress before declaring your intention to hold this trial in New York City. If you had, you would
have found bipartisan concern-with regard to the security and cost.

First, the security implications of holding such a trial in the heart of New York City, or any urban
center, expose such areas to an unnecessary security threat. These detainees would not be transferred to a
“supermax™ facility, as the administration has wrongly implied, but to a Jess secure, local jail for years
during this trial. This is the same local jail where Mahmud Salim, charged with participating in the 1998
U.S. Embassy bornbings in East Africa, stabbed prison guard Louis Pepe in an escape attempt. Despite
efforts to secure the jail and the courthouse, the continued danger of holding a high-profile terrorist in
New York City for an extended period seems ill conceived in light of recent terrorist plots against
American citizens. Furthermore, the director of the Federal Protective Service testified on November 18,
2009, that currently he does not have sufficient resources to fully secure key federal buildings that will be
related to the planned trial,

Additionally, it is our understanding that this trial would cost taxpayers approximately $250
million per year for the next 4-6 years — a total of more than $1 billion. This is fiscally reckless,
especially considering that there are secure facilities at Guantanamo Bay and on military bases that have
been constructed to accommodate such a trial. The trial would also place a dangerous strain on officers
and deputies of the New. York City Police Department and the U.S. Marshals Services, respectively,
whose other important work could be compromised due to the extraordinary security measures that would
be required for the trial.

We stand ready to work with you and the administration to support a military tribunal for Khalid
Sheikh Mchammed and these co-conspirators. - A military tribunal would enjoy wide support from
Members of Congress and the American people while providing a fair and appropriate frial for these
detainees.

Sincerety,

«-vxam.-o-nwwm.,-,.w.,

Frank R. Wolf
Member of Congress

ﬁeter King ’
Member of Congres!

PRINTED OMN RECYCLED F’APE.R
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Phil Roe Michael T. MeCaul
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Jean Schmidt

0 Anb “Jose
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Harold Rogers } Dan Burton
Member of Congress Member of Congress

Tty

Todd Russel! Platts

o : : . Member of Congress
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Bob Inglis . . Michael N. Castle

Member of Congress Member of Congress :

Charles W. Dent

Pete Olson .-
Member of Congress Member of Congress
Todd Tiahrt Candice Miller
Member of Congress Member of Congress
. Howard “Buck” McKeon : percer B
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The Honorable Eric H. Holder, Jr,
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 5111
‘Washington DC 20530

Dear Attomey General Holder:

1 was deeply concerned by Assistant Attorney General Ronald Weich’s response to
Senator Grassley with regard to the department officials involved in crafting Guantanamo Bay
detainee policy who previously advocated for represented detainees. 1believe that the decision
to allow attorneys who advocated for terrorists held at Guantanamo to craft detainee policy
dur'mg the War on Terror would be akin to allowing attorneys for the Mafia to draft organized
crime policy during the 1960s. The American people deserve a full accountmg of whe is
crafting detainee policy in the Department of Justice,

According to Mr. Weichs letter, “Department appointees have been authorized to
participate in policy and legal discussions regarding detainee matters and decisions relating to
the disposition of deteinees, except in those particular matters involving specific parties from
which they are recused.” To have appointees who had represented detainees now setting the
federal detcntion policies for the detainees is an inherent conflict of interest, whether or not the
appointees were recused from discussing a certain case.

Mr, Weich’s assertion that “the Departrnent does not maintain comprehensive records of
such information about individual Department employees™ is an insufficient response. He
acknowledged that at least five detainee lawyers currently serve as department political
appointees and that four others were involved in advocacy for detainees. Additionally, The
Washington Times reported on February 26 that there are at least 14 attomeys at the Justice
Department “whose firms at Jeast did significant detainee work.” Given this information, I
respectfully request a full accounting of the names and titles of department officials involved in
detainee policy that previously represented or advocated for terrorist detainees.

1 appreciate Senator Grassley and the Senate Judiciary members who have worked to
Taise awareness of this important issue. The Iawyers who represented detainees should not be
involved in crafiing detention policye

fep¥er of Congress

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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U.S. Department of Justice

Office of Legislative Affairs

Assirtant Attormay General Washington. D.C. 20530

March 12, 2010

The Honotable Frank R. Wolf
J.8. House of Representatives
Washington, D.C. 20515

Dear Congréssman Wolf:

i

Thank you for your letters, dated October 1, November 2, 5, and 12, and December 16,
2009, which raise.a number-of concerns about the potential transfer of Guantanamo detainees to
Yemen, Afghanistan, and Algeria. 'We appreciated the opportunity to have Matthew Olsen,
Executive Director of the Guantanamo Review Task Force, meet with you and Chairman
Mollohan on February 25, 2010 to discuss this and related subjects,

AsMr. Olsen indicated during the meeting, pursuant to Executive Order 13492, an
interagency task force conducted a comprehensive review of each detainee at Guantanamo to
determine whether the detainees could be transferred, released, prosecuted, or otherwise lawfully
detained consistent with the national security and forcign policy interests of the United States
and the-interests of justice. The agencies participating in the review included the Department of
Justice (intluding the Federal Bureau of Investigation), Department of Defense, Departrent of
State, Department of Homeland Security, Office of the Director of National Intelligence, Central
Intelligence Agency, and the Joint Chiefs of Staff.

In considering whether to transfer detainees to other countries, the review participants
carefully evaluated on a case-by-case basis the threat posed by each detainee and the ability of
potential destination countries to adequately mitigate any such threat. The review participants
recognized that security conditions in Yemen and Afghanistan posed particular chailenges and
carefully considered those concems as they reviewed each case. Detainees were approved for
transfer only if the transfer was consistent with U.S, national security interests and only if any
threat posed by the detainee could be sufficienily mitigated through feasible and appropriate
security measures. In addition, decisions to transfer detainees abroad to date have been made
only with the unanirnous agreement of the agencies identified in the Executive Order.
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In some cases, we must transfer or release detainees because their release has been
ordered by a U.S. court. In your October 2009 letter, you specifically reference Alla Ali Bin Al
Abmed and express concemn over his transfer from Guantanamo to Yemen. On May 4, 2009, a
federal district court held that there was not sufficient evidence to conclude thal Ahmed was part
of, or substantially supported, al-Qaida, Taliban, or associated forces engaged in hostilities
against the United States or coalition partners. Accordingly, the court granted Ahmed’s habeas
petition and ordered the government to take all necessary. diplomatic steps to facilitate Ahmed’s
release forthwith. The government transferred Ahmed in compliance with the court order,

Your letter also raised the question of whether Congress has been informed about
detainees approved for transfer. Pursuant to Section 319 of the Supplemental Appropriations Act
0£2009, the Department of Justice and the Office of the Director of National Intelligence has
submitted classified reports to Congress setting forth, among other things, (1} the name and
couniry of origin of each detainee held at Guantanamo as of that date; (2) 2 current summary of
the evidence, intelligence, and information used to justify the detention of each such detainee;
and (3) a current accounting of the measures taken to transfer each detainee to the individual’s
country of citizenship or another conntry (ihcluding whether the detainee had been approved for
transfer as-atesult of the interageney review). An updated report has been submitted recently,

Finally, our records reflect that on July 9, 2009, we responded to yotir letters of March
13, April 23, May 13, and July 17,2009. Further, on July 13, we responded to you June § letter,
Additionally, on.September 11, 2009, we responded to your letters; dated July 17, July 22, )
July30, and July 31. Please let us know if you did not receive these responses, and we will be
pleased to send duplicates to your office. We did not believe that your letter of July 10, 2009
raised any additional questions.

We hope this information is helpful. Please do not hesitate to contact this office if we
may be of assistance with this, or any other matter.

Sincerely,

Ronald Weich
Assistant Attormey General
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U.S, Department of Justice

Office of Legistative Affairs

Office of the Assistant Attorney Generat Washington, D.C, 20530

March 15, 2010

The Honorable Frank R. Wolf
U.S. House of Representatives
‘Washington, D.C. 20515

Dear Congressman Wolf:

This responds to your letter, dated March 3, 2010, concerning the Department’s response
to Senator Grassley's request for certain information about political appointees and detainee
matters. Enclosed please find our response to Senator Grassley’s follow-up letter:of February
26, 2010. That.response covers many of the issues raised by your létter.

We also enclose a recent statement signed by a range of leading lawyers; including many
former Bush Administration political appointees who worked on detainee policy and litigation,
‘That statement reads, in part, as follows:

The American tradition of zealous representation of unpopular clients is at leastas
old as John Adams’s representation of the British soldiers charged in the Boston
massacre. People come to serve in the Justice Department with ‘a diverse array of
prior private clients; that is one of the department’s strengths.

The War on Terror raised any number of novel legal questions, which collectively
created a significant role in judicial, executive and legislative forums alike for
honorable advocacy on behalf of detainees. In several key cases, detainee
advocates prevailed before-the Supreme Court. To suggest that the Justice

 Department should not employ talented iawyers who have advocated on behalf of
detainees maligns the patriotism of people who have taken honorable positionson
conitested questions and demands a upiformity of background and view in
goveinment service from which no adminisiration would benefit,

We respectfully suggest that your analogy to “attorneys for the-Mafia” is misplaced. The
lawyers referenced in our response to Senator Grassley bring to the Department a broad range of
experience. The detainee-related briefs that they filed, all in cases that involved “novel legal
questions,” represent but a small portion of their professional work product. To prectude such
lawyers from any involvement in detainee policy or litigation due to the filing of these briefs
would do a disservice to the government. Such preclusion would be comparable to barring any
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lawyer who-ever filed a brief in.support of a death-sentenced convict from ever working on any
litigationi or policy issue involving: violent crimie, Neither the standards of ethics and.

. professional responsibility (as noted in qur letter fo. Senator Grassley) nor the government’s
interest in attracting and employing excellent lawyers mandates such a broad rule. Accordingly,
that has never been, and is not, the Department’s policy. Rather, the Department hires skilled
lawyers who are dedicated to its mission and assigns them to projects based upon their abilities
and the Department’s needs.

We hope that this information is helpful. Please do riot hesitate to contact this office if
you would like additional assistance:

Sincerely,

Ronald Weich ;
~ Assistant. Attorney General

Enclosures
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FEDERAL BUREAU OF INVESTIGATION FY2011 BUDGET
OVERVIEW

WITNESS
ROBERT MUELLER, DIRECTOR, FEDERAL BUREAU OF INVESTIGATION

OPENING STATEMENT OF CHAIRMAN MOLLOHAN

Mr. MOLLOHAN. The hearing will come to order.

Good afternoon. The subcommittee would like to welcome Robert
Mueller, Director of the Federal Bureau of Investigation, to discuss
the FBI's 2011 budget request and related issues.

We are pleased to have you here, Director Mueller, and thank
you for your appearance.

The FBI’s budget request for 2011 totals nearly $8.2 billion.
Within such a large total there are clearly many programmatic and
policy issues to cover. Too many, in fact, for any one hearing to
cover exhaustively, but I do hope that we can use this opportunity
to focus on at least a few important areas which we consider high
priority.

The first of these areas, for me, is white collar crime. Our econ-
omy has suffered billions of dollars in losses due to the illegal and
immoral behavior of individuals who capitalized on weaknesses in
the regulatory and enforcement system to profit at the expense of
shareholders, investors, homeowners, workers and taxpayers.
While many firms on Wall Street have recovered and are, in fact,
making substantial profits again, there are millions of regular
Americans who are still hurting and have yet to see any real jus-
tice for the economic violence that was perpetrated on them.

I am glad to see that this administration has recognized the
error of past practices and is now proposing to invest in your fraud
enforcement programs rather than raiding those resources year
after year to pay for other priorities, Mr. Director. This is the pri-
ority now. What remains to be determined is whether the size of
this investment is sufficient to the size of the problem. Your budget
request proposes to add 62 new agents for white collar crime, but
compared to the thousands of active cases and billions of dollars of
losses, the question is, does that seem small? I am anxious to ex-
plore this during your testimony.

The second area of concern is law enforcement in Indian country.
This subcommittee has heard many times and from many different
people how desperate the law enforcement situation really is in In-
dian Country. Unfortunately, it’s not obvious exactly how to solve
this problem. Will clarifications to the jurisdictional construct help?
Will more agents or more prosecutors or better evidence processing
capabilities do the trick? Do we need to focus on building commu-
nity trust between the tribes and Federal law enforcement entities,

(185)
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or on significant substance abuse problems among tribal popu-
lations?

I am sure that these are all elements of the solution, and the key
is to find the right mix of those elements. Your budget contains
some resources to address one part of this mix, and that request
is certainly welcome. For too long, the FBI has failed to request the
resources necessary to improve its presence in Indian Country or
to follow up aggressively on the execution of existing funds to make
sure that the resources you have are actually reaching the Native
American communities for which they are intended.

The final area that I think needs to be addressed is the treat-
ment of terrorism suspects apprehended in the U.S. This issue
emerged as a major subject of debate after the arrest of Umar Fa-
rouk Abdulmutallab in December when a whole spectrum of public
figures alleged that the FBI’s provision of Miranda rights to
Abdulmutallab was unnecessary, misguided, and perhaps even det-
rimental. It is the position of the administration that there was no
difference between the handling of this case and the way the FBI
always handled these cases in the past, and there were apparently
no criticisms when the FBI gave virtually identical treatment to
David Headley and Najibullah Zazi, to name recent examples, or
to dozens of others apprehended during the previous administra-
tion.

I would like to think that much of the current criticisms and mis-
representations are just the result of some misunderstandings
about what has taken place in this case. The fact of the matter is
that the FBI has made it clear that it sent experienced knowledge-
able agents to question Abdulmutallab. Beyond this one particular
case, | believe there are also some fundamental misunderstandings
of the overreaching legal framework in which you operate when
someone is apprehended within our borders for committing or at-
tempting to commit a terrorist act. Can that person legally be held
without charge or without the provision of certain constitutional
rights? Whether he is a U.S. citizen or not, once in custody, what
are the provisions with regard to his advice on his right to remain
silent, his right to retain counsel, and the government’s right to use
statements against him?

These are all questions which I am sure will be explored. The
FBI simply cannot take a suspect apprehended domestically and
just pack him off to Guantanamo Bay. You can’t turn him over to
CIA, which does not have authority to operate domestically, and
you can’t decide to give him to the military where, by the way, he
would still be entitled to constitutional rights. I understand that
there are differences of opinion, and we look forward to exploring
them in the context of the Constitution and the reality in which we
find ourselves. I intend to pursue these topics in more detail during
our rounds of questioning, and I also hope to address some newly
emerging problems with the development of the Sentinel case man-
agement system. This is a critical effort and one that absolutely
must succeed in order for the FBI to fully bring its investigative
technology into the new century.

Before we get into these issues, however, I would like to recog-
nize our ranking member, Mr. Wolf, for any comment he may have.

Mr. WoLF. Thank you, Mr. Chairman.



187

OPENING STATEMENT OF MR. WOLF

Director Mueller, I join the chairman in welcoming you this
morning to testify before the committee. I am pleased that we are
holding the hearing. For 2011, you are seeking an appropriation of
$8.3 billion, an increase of $366 million or 4.6%. We look forward
to your testimony on the new increases you are seeking as well as
on the FBI’s continuing with transformation activities to fulfill its
role as the key domestic counterterrorism and intelligence agency.
In addition, I am interested to hear more about the FBI-led effort
to establish a new interagency capability for the interrogation of
high-value terrorist suspects pursuant to the recommendations of
the interrogation task force set up last year by executive, and yes-
terday I asked the Attorney General and I sent a letter down to
the administration asking that the HIG be relocated at the
counterterrorism center.

The whole purpose of establishing a counterterrorism center was
to bring people of different backgrounds, different agencies to-
gether, and rather than having it in a separate building away from
there; so I would like to get your comments with regard to this.
This function is critical to the intelligence gathering, and as the
Christmas Day bombing revealed, there is an unacceptable level of
confusion about how such interrogation should be handled.

Lastly, I would like you to pass on to your people our apprecia-
tion for their hard work, the work of your agents, your analysts
and support staff to protect the Nation from terrorism and crime
is perhaps the most important activity that we support in this sub-
committee. I recognize the tireless efforts that are required to carry
out those responsibilities, and your people should be commended,
and quite frankly, speaking for myself, I think you should be com-
mended. I think you have provide a great service to the country.

Your wife and I would probably differ but I am not looking for-
ward to the day that you leave because I think you really have in
this difficult time done an outstanding—I would say your people
have done a good job, but I think you have too, and I want to go
on the record with that.

I yield back to the chairman.

Mr. MOLLOHAN. Mr. Mueller, as you may know, your written
statement will be made a part of the record and the committee in-
vites you to proceed with your oral testimony. Thank you.

ORAL REMARKS OF DIRECTOR MUELLER

Mr. MUELLER. Thank you. Chairman, members of the sub-
committee, Congressman Wolf, thank you for your comments. You
probably do differ with my wife who is looking forward to that
time. I appreciate the opportunity to appear here today before this
committee to discuss the budget for 2011. The FBI is requesting
approximately $8.3 billion to fund more than 33,000 FBI agents
and staff and to build and maintain our infrastructure. This fund-
ing is critical to continue our progress in transforming the FBI into
an intelligence-driven, threat-based agency and to carry out our
mission of protecting the Nation from ever-changing national secu-
rity and criminal threats.
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Let me start by discussing a few of the most significant threats.
Fighting terrorism remains our highest priority at the FBI. Over
the past year, the threat of terrorist attacks has proven to be both
persistent and global. Al Qaeda and its affiliates are still com-
mitted to striking us in the United States. We saw this with the
plot by an al Qaeda operative to detonate explosives in New York
subways and the attempted airline bombing plot on Christmas Day
to which, Mr. Chairman, you have alluded. Both incidents involved
improvised explosive devices, or IEDs, and underscore the impor-
tance of our continuing to develop explosives intelligence to support
and guide terrorism-related investigations.

Homegrown and lone wolf extremists pose an equally serious
threat. We saw this with the Fort Hood shootings and with the at-
tempted bombings of an office tower in Dallas and a Federal build-
ing in Springfield, Illinois. We have also seen U.S.-born extremists
plotting to commit terrorist acts overseas, as was the case with the
heavily armed Boyd conspiracy in North Carolina, and David
Headley’s involvement in the Mumbai attacks from his home base
in Chicago, Illinois.

These terrorist threats are diverse, far reaching and ever-chang-
ing. Combating these threats requires the FBI to continue improv-
ing our intelligence and our investigative programs and to continue
engaging with our intelligence and law enforcement partners both
domestically and overseas. Accordingly, for fiscal year 2011, we are
requesting funds for 90 new national security positions and $25
million to enhance our national security efforts.

Next let me spend a moment discussing the cyber threat. Cyber
attacks come from a wide range of individuals and groups, many
with different skills, motives, and targets. Terrorists increasingly
use the Internet to communicate, to recruit, to plan and to raise
money. Foreign nations continue to launch attacks on U.S. Govern-
ment computers and on private industry hoping to steal our most
sensitive secrets or benefit from economic espionage. Criminal
hackers pose a dangerous threat as well as use the anonymity of
the Internet to steal identities and money, across the country and
around the world. These attacks undermine our national security
and pose a growing threat to our economy. We are seeking 163 new
positions and $46 million for our cyber programs to strengthen our
ability to defend against cyber attacks.

Let me turn for a moment to white collar crime. Mortgage fraud
is the most significant threat in our efforts to combat white collar
crime. Mortgage fraud investigations have grown five-fold since
2003, and more than two-thirds of these cases involve losses of
more than $1 million each. If trends continue, we will receive more
than 75,000 leads regarding mortgage fraud in this year alone. Se-
curities fraud is also on the rise. We have 33 percent more security
fraud cases open today than we had 5 years ago, and the economic
downturn has exposed a series of historically large Ponzi schemes
and other investment frauds. And of course, health care fraud re-
mains a priority for the FBI given the estimates on the billions lost
to fraud each year in health care programs.

Investigating and bringing to justice those who commit fraud is
critical to restoring public confidence in our Nation’s mortgage, fi-
nancial securities, and health care industries. We are requesting
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funds for 367 new positions and $75 million for our white collar
crime program.

The fiscal year 2011 budget also requests new funding for the
threats from crimes in Indian country and international organized
crime, and we are also seeking additional funds for our infrastruc-
ture to address these national security threats and crime problems
including funding for training facilities, information technology, fo-
rensic services, and as you point out, Mr. Chairman, my written
statement I submitted for the record discusses these requests in far
greater detail.

I will say that over the past several years, we have worked to
better integrate our strategic direction with a 5-year budget ap-
proach and with a more focused human resources management. In-
deed, the FBI’s fiscal management has been recognized by the In-
spector General’s annual audit as being among the top performers
in the Department of Justice and we are on pace to achieve our hir-
ing and staffing goals this year.

Chairman Mollohan, Ranking Member Wolf, I would like to con-
clude by thanking both of you and the other members of the com-
mittee for your support and particularly in your support of the men
and women of the FBI, and I am happy to answer any questions
you might have.

[The information follows:]
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COMMITTEE ON APPROPRIATIONS
SUBCOMMITTEE ON COMMERCE, JUSTICE, SCIENCE, AND RELATED
AGENCIES
March 17, 2010

Good morning, Chairman Mollohan, Ranking Member Wolf, and members of the
Subcommittee. On behalf of the more than 30,000 men and women of the Federal Bureau of
Investigation (FBI), I am privileged to appear before the Subcommittee to present and discuss
the FBI's Fiscal Year (FY) 2011 Budget. At the outset, [ would like to thank you for your past
support of the Bureau. Your support enables the FBI to achieve its three-fold mission: Protecting
and defending the United States against terrorism and foreign intelligence threats, upholding and
enforcing the criminal faws of the United States, and providing leadership and criminal justice
services to federal, state, municipal, and international agencies and partners.

The FBI’s FY 2011 Budget requests a total of $8.3 billion in direct budget authority.
including 33,810 permanent positions (13,057 Special Agents, 3,165 Intelligence Analysts (1As),
and 17,588 Professional Staff). This funding, which consists of $8.1 billion for Salaries and
Expenses and $181.2 million for Construction, is critical to continue our progress started toward
acquiring the intelligenee, investigative, and infrastructure eapabilities required to counter
current and emerging national security threats and crime problems.

Consistent with the Bureau's transformation towards becoming a threat-informed and
intelligence-driven agency. the FY 2011 Budget request was formulated based upon our

understanding ot the major national security threats and crime problems that the FBI must work

to prevent, disrupt, and deter. We then identified the gaps and areas which required additional
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resources. As a result of this integrated process, the FY 2011 Budget proposes $306.6 million for
new or expanded initiatives — $232.8 million for Salaries and Expenses and $73.9 million for
Construction — and 812 new positions, including 276 Special Agents, 187 Intelligence Analysts,
and 349 Professional Staff. These additional resources will allow the FBI to improve its
capacities to address threats in the priority areas of Terrorism, Computer Intrusions, Weapons of
Mass Destruction, Foreign Counterintelligence, White Collar Crime, Violent Crime and Gangs.
Child Exploitation, and Organized Crime. Also, included in this request is funding for necessary
organizational operational support and infrastructure requirements; without such funding, a
threat or crime problem cannot be comprehensively addressed.

Let me briefly summarize the key national security threats and crime problems that this
funding cnables the FB] to address.

National Security Threats

Terrorism: Terrorism, in general, and al-Qa’ida and its affiliates in particular, continue to
represent the most significant threat to our national sccurity. Al-Qa’ida remains committed to its
goal of conducting attacks inside the United States and continues to leverage proven tactics and
tradecraft with adaptations designed to address its losses and the enhanced security measures of
the United States. Al-Qa’ida seeks to infiltrate overseas operatives who have no known nexus to
terrorism into the United States using both legal and illegal mcthods of entry. Further, al-
Qa’ida’s continucd cfforts to access chemical, biological, radiological, or nuclear material posc a
serious threat to the United States. Finally, al-Qa’ida’s choice of targets and attack methods will
most likely continuc to focus on economic targets, such as aviation, the energy sector, and mass
transit; soft targets such as large public gatherings; and symbolic targets, such as monuments and

government buildings.
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Homegrown violent extremists also pose a very serious threat. Homegrown violent
extremists are not clustered in one geographic area, nor are they confined to any one type of
setting---they ean appear in cities, smaller towns, and rural parts of the country. This diffuse and
dynamic threat — which can take the form of a lone actor — is of particular coneern.

While much of the national attention is focused on the substantial threat posed by
international terrorists to the Homeland, the United States must also contend with an ongoing
threat posed by domestic terrorists based and operating strictly within the United States.
Domestic terrorists, motivated by a number of political or social issues, continue to use violence
and criminal activity to further their agendas.

Cyber: Cyber threats come from a vast array of groups and individuals with different
skills, motives, and targets. Terrorists increasingly usc the Internet to communicate, conduct
operational planning, propagandize, recruit and train operatives, and obtain logistical and
financial support. Forecign governments have the technical and financial resources to support
advanced network exploitation, and to launch attacks on the United States information and
physical infrastructure. Criminal hackers ean also pose a national security threat, particularly if
recruited, knowingly or unknowingly, by foreign intelligence or terrorist organizations.

Regardless of the group or individuals involved, a successful cyber attack can have
devastating cffects. Stealing or altering military or intelligence data can affect national security.
Attacks against national infrastructure can interrupt critical emergency response services,
government and military operations, financial services, transportation, and water and power
supply. In addition, cyber fraud activitics posc a growing threat to our cconomy, a fundamental

underpinning of United States national security.
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Weapons of Mass Destruction: The global Weapons of Mass Destruction (WMD) threat
to the United States and its interests continues to be a significant concern. In 2008, the National
Intelligenee Council produced a National Intelligence Estimate to assess the threat from
Chemical, Biological, Radiological, and Nuclear weapons and materials through 2013. The
assessment concluded that it remains the intent of terrorist adversaries to seck the means and
capability to use WMD against the United States at home and abrdad. In 2008, the Commission
on the Prevention of WMD Proliferation and Terrorism concluded that “the United States
government has yet to fully adapt. .. .that the risks are growing faster than our multilayered
defenses.” The WMD Commission warned that without greater urgency and decisive action, it is
more likely than not that a WMD will be used in a terrorist attack somewhere in the world by the
end of 2013.

Osama bin Laden has said that obtaining WMD) is a “religious duty” and is reported to
have sought to perpetrate a “Hiroshima™ on United States soil. Globalization makes it easier for
terrorists, groups, and lone actors to gain access to and transfer WMD materials, knowledge, and
technology throughout the world. As noted in the WMD Commission’s report, those intent on
using WMD have been active and as such “the margin of safety is shrinking, not growing.”

Foreign Intelligence: The foreign intelligence threat to the United States continues to
increase as foreign powers seek to establish cconomic, military, and political preeminence and to
position themselves to compete with the United States in cconomic and diplomatic arenas. The
most desirable United States targets are political and military plans and intentions; technology;
and economic institutions, both governmental and non-governmental. Foreign intelligence
services continue to target and recruit United States travelers abroad to acquire intelligence and

information. Foreign adversaries are increasingly employing non-traditional collectors - e.g.,



194

students and visiting scientists, scholars, and businessmen — as well as cyber-based tools to target

and penetrate United States institutions.

To address current and emerging national security threats, the FY 2011 Budget proposes
additional funding for:

¢ Counterterrorism and Counterintelligenee investigations and operations: 90 ncw positions
(27 Special Agents, 32 1As, and 31 Professional Staff) and $25.2 million to enhance
surveillance and investigative capabilities, improve intelligence collection and analysis
capabilities, and enhance the Bureau’s Legal Attaché presence in Pakistan and Ethiopia.

o Computer Intrusions: 163 new positions (63 Agents, 46 1As, and 54 Professional Staff) and
$45.9 million for the Comprehensive National Cybersecurity Initiative to continue the
enhancement of the FBI’s capacities for combating cyber attacks against the U.S. information
infrastructure.

* Weapons of Mass Destruction: 35 positions (135 Special Agents and 20 Professional Staff)
and $9.1 million to develop further the FBI’s capacity to implement countermeasures aimed
at detecting and preventing a WMD incident, improve the capacity to provide a rapid
response to incidents, and enhance capacities to collect and analyze WMD materials,
technology, and information.

o Render Safe: 13 new positions (6 Special Agents and 7 Professional Staff) and $40.0 million
to acquire necessary replacement aircrafi critical to the timely deployment and response of
specialized render safe assets.

Major Crime Problems and Threats
White Collar Crime: The White Collar Crime (WCC) program primarily focuses on:

Corporate Fraud and Securities Fraud; Financial Institution Fraud; Public Corruption; Health
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Care Fraud; Insurance Fraud; and Money Laundering. To effectively and efficiently combat
these threats, the FBI leverages the resources of our civil regulatory and criminal law
enforcement partners by participating, nationally and on a local level, in task forces and working
groups across the country. For example, the FBI participates in 86 Corporate Fraud and/or
Securities Fraud working groups, 67 Mortgage Fraud working groups, and 23 Mortgage Fraud
task forces. By working closely with our partners, to inelude the sharing of intelligence, the FBI
is better able to develop strategics and deploy resources to target current and emerging WCC
threats.

Financial Institution Fraud: Mortgage Fraud is the most significant threat within the
Financial Institution Fraud program. The number of pending Mortgage Fraud investigations
against Real Estate professionals, brokers and lenders has risen from 436 at the end of FY 2003
to over 2,900 by the end of the first quarter of F'Y 2010. This is more than a 500 percent increase.
Over 68 percent of the FBI's 2,979 mortgage fraud cases involved losses exceeding $1 million
per case. Suspicious Activity Reports (SARs) regarding Mortgage Fraud increased from 6,936 in
FY 2003, to 67,190 in FY 2009. If first quarter trends of FY 2010 continue, the FBI will receive
over 75,000 SARs by the end of FY 2010.

Corporate Fraud: The majority of Corporate Fraud cases pursued by the FBI involve
accounting schemes designed to deceive investors, auditors, and analysts about the true financial
condition of a corporation. While the number of cases involving the falsification of financial
information has remained relatively stable, the FBI has observed an upward trend in Corporate
Fraud cases associated with mortgage-backed securitics (MBS).

Securities Fraud; The FBI focuses its efforts in the Securities Fraud arena on schemes

involving high yield investment fraud (to include Ponzi schemes), market manipulation, and



196

commodities fraud. Due to the recent financial crisis, the FBI saw an unprecedented risc in the
identification of Ponzi and other high yield investment fraud schemes, many of which each
involve thousands of victims and staggering losses — some in the billions of dollars. With this
trend, and the development of new schemes, such as stock market manipulation via cyber
intrusion, Securities Fraud is on the rise. Over the last five years, Securities Fraud investigations
have increased by 33 percent.

Public Corruption: The corruption of local, state, and federally elected, appointed, or
contracted officials undermines our democratic institutions and sometimes threatens public
safety and national security. Public corruption can affect everything from how well United States
borders are secured and neighborhoods protected, to verdicts handed down in courts, and the
quality of public infrastructure such as schools and roads. Many taxpayer dollars are wasted or
lost as a result of corrupt acts by public officials.

The FBI also created a national strategy to position itself to effectively address the
increase in corruption and fraud resulting from the Federal Government's economic stimulus
programs, including expanding our undercover capabilities and strengthening our relationships
with the Inspectors General community on a national and local level.

Health Care Fraud: Some of the most prolific and sophisticated WCC investigations
during the past decade have involved health care fraud. It is estimated that fraud in health care
industries costs consumers more than $60 billion annually. Today, the FBI seeks to infiltrate
illicit operations and terminate scams involving staged auto accidents, online pharmacies,
Durable Medical Equipment, outpatient surgery centers, counterfeit pharmaceuticals, nursing

homes, hospital chains, and transportation services. Besides the federal health benefit programs
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of Medicare and Medicaid, private insurance programs lose billions of dotlars each year to
blatant fraud schemes in every sector of the industry.

Insurance Fraud: There are more than 5,000 companies with a combined $1.8 trillion in
assets engaged in non-health insurance activities, making this one of the largest United States
industries. Insurance fraud increases the premiums paid by individual consumers and threatens
the stability of the insurance industry. Recent major natural disasters and corporate fraud
scandals have heightened recognition of the threat posed to the insurance industry and its
potential impact on the economic outlook of the United States.

Money Laundering: Money Laundering allows criminals to infuse illegal money into the
stream of commerce, thus manipulating financial institutions to facilitate the concealing of
criminal proceeds; this provides the criminals with unwarranted economic power. The FBI
investigates Money Laundering cases by identifying the process by which criminals conceal or
disguise the proceeds of their crimes or convert those proceeds into goods and services. The
major threats in this area stem from emerging technologies, such as stored value devices; as well
as shell corporations, which are used to conceal the ownership of funds being moved through
financial institutions and international commerce. Recent money laundering investigations have
revealed a trend on the part of criminals to use stored value deviees, such as pre-paid gift cards
and reloadable debit cards, in order to move criminal proceeds. This has created a “shadow”
banking system, allowing criminals to exploit existing vulnerabilities in the reporting
requirements that are imposed on financial institutions and international travelers. This has
impacted our ability to gather real time financial intelligence, which is ordinarily available
through Bank Secrecy Act filings. Law enforcement relies on this intelligence to identify

potential money launderers and terrorist financiers by spotting patterns in the transactions
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conducted by them. The void caused by the largely unregulated stored value card industry
deprives us of the mcans to collect this vital intelligence. Moreover, stored value cards are’often
used to facilitate identity theft. For example, a criminal who successfully infiltrates a bank
account can casily purchase stored value cards and then spend or sell them. This readily available
outlet makes it much more unlikely that the stolen funds will ever be recovered, thus costing
financial institutions and their insurers billions of dollars each year.

Transnational and National Criminal Organizations and Enterprises:

Transnational/National Organized Crime is an immediate and increasing concern of the
domestic and international law enforcement and intelligence communities. Geopolitical,
economic, social, and technological changes within the last two decades have allowed these
criminal enterprises to become increasingly active worldwide. Transnational/National Organized
Crime breaks down into six distinct groups: (1) Eurasian Organizations that have emerged since
the fall of the Soviet Union (including Albanian Organized Crime); (2) Asian Criminal
Enterprises; (3) traditional organizations such as the [.a Cosa Nostra (LCN) and Italian
Organized Crime; (4) Balkan Organized Crime; (5) Middle Eastern Criminal Enterprises; and (6)
African Criminal Enterprises.

Due to the wide range of criminal activity associated with these groups, each distinct
organized eriminal enterprise adversely impaets the United States in numerous ways. For
example, international organized criminals contro! substantial portions of the global energy and
strategic materials markets that are vital to United States national security interests. These
activities impede access to strategically vital materials, which has a destabilizing effect on
United States geopolitical interests and places United States businesses at a competitive

disadvantage in the world marketplace. International organized criminals smuggle people and
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contraband goods into the United States, seriously compromising United States border security
and at times national security. Smuggling of contraband/counterfeit goods costs United States
businesses billions of dollars annually, and the smuggling of people leads to exploitation that
threatens the health and lives of human beings.

International organized criminals provide logistical and other support to terrorists, foreign
intelligence services, and hostile foreign governments. Each of these groups is either targeting
the United States or otherwise acting in a manner adverse to United States interests. International
organized criminals use cyberspace to target individuals and United States infrastructure, using
an endless variety of schemes to steal hundreds of millions of dollars from consumers and the
United States economy. These schemes also jeopardize the security of personal information, the
stability of business and government infrastructures, and the security and solvency of financial
investment markets. International organized criminals are manipulating sccurities exchanges and
perpetrating sophisticated financial frauds, robbing United States consumers and government
agencies of billions of dollars. International organized criminals corrupt and seek to corrupt
public officials in the United States and abroad, including countries of vital strategic importance
to the United States, in order to protect their illegal operations and increase their sphere of
influence.

Finally, the potential for terrorism-related aclivities associated with criminal enterprises
is increasing due to the following: alien smuggling across the southwest border by drug and gang
Criminal Enterprises; Columbian based narco-terrorism groups influencing or associating with
traditional drug trafficking organizations; prison gangs being recruited by religious, political, or
social extremist groups; and major theft criminal enterprises conducting criminal activities in

association with terrorist related groups or to facilitate funding of terrorist-related groups. There
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also remains the ever present concern that criminal enterprises are, or can, facilitate the
smuggling of chemical, biological, radioactive, or nuclear weapons and materials.

Violent Crimes/Gangs and Indian Country. Preliminary Uniform Crime Report statistics for
2008 indicate a 3.5 percent decrease nationally in violent crimes (murder and non-negligent
manslaughter, forcible rape, robbery. and aggravated assault) for the first six months of the year
compared to the same period in 2007. This follows a slight decline (1.4 percent) for all ot 2007
compared to 2006. While this overall trend is encouraging, individual violent crime incidents
such as serial killings and child abductions often paralyze entire communities and stretch state
and local law enforcement resources to their limits. [n addition, crimes against children,
including child prostitution and crimes facilitated through the use of the Internet, serve as a stark
reminder of the impact of violent crime on the most vulnerable members of society. Since the
inception of the Innocence Lost National Initiative in 2003, the FBI has experienced a 239%
increase in it§ investigations addressing the threat of children being exploited through organized
prostitution. The FBI addresses this threat by focusing resources on criminal enterprises engaged
in the transportation of children for the purpose of prostitution using intelligence driven
investigations and employing sophisticated investigative techniques. These types of
investigations have led to the recovery of 915 children, 549 offenders convicted, and the
dismantlement of 44 criminal enterpriscs.

Gang Violence: The United States has seen a tremendous increase in gangs and gang
membership. Gang membership has grown from 55,000 in 1975 to approximately 960,000
nationwide in 2007. The FBI National Gang Intelligence Center (NGIC) has identified street
gangs and gang members in all 50 states and the District of Columbia. Thirty-nine of these gangs

have been identified as national threats based on criminal activities and interstate/international
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ties. NGIC estimates the direct economic impact of gang activity in the United States at $5

billion and the indirect impact as much greater. Furthermore, NGIC identified a trend of gang

members migrating to more rural areas. NGIC has also seen an expansion of United States based
gangs internationally, with such gangs currently identified in over 20 countries.

Indian Country: The FBI has 104 full-time dedicated Special Agents who currently
address 2,406 Indian Country (IC) cases on approximately 200 reservations. Scventy-five
percent of the cascs are investigated in the Minneapolis, Salt Lake City, Phoenix, and
Albuquerque Field Offices. Fifty percent of the cases involve death investigations, sexual and
physical assault of children, and felony assaults, with little or no support from other law
enforcement agencies due to the jurisdictional issues in IC. As a consequence, there are only half
as many law enforcement personnel in IC as in similar sized rural areas. Furthermore, Tribal
authorities can only prosecute misdemeanors of Indians, and state/local law enforcement do not
have jurisdiction within the boundaries of the reservation, with the exception of Public Law 280
states and tribes.

To address current and emerging crime problems and threats, the FY 2011 Budget
requests additional funding for:

» White Collar Crime — 367 new positions (143 Special Agents, 39 IAs, and 185 Professional
Staff) and $75.3 million to address increasing mortgage, corporate, and securities and
commodities fraud schemes, including a backlog of over 800 mortgage fraud cases with over
$1 million in losses per case.

¢ Child Exploeitation — 20 new positions (4 Special Agents, 1 [A, and 15 Professiona} Stafl) and
$10.8 million to enhance on-going Innocence Lost, child sex tourism, and Innocent Images

initiatives.



202

» Organized Crime - 4 new positions (3 Special Agents and 1 Professional Staft) and $952
thousand to establish, in partnership with the Criminal Division of the Justice Department, a
new integrated international organized crime mobile investigative team to focus on
combating illicit money networks and professional money laundering.

e Violent Crime/Gangs and Indian Country — 2 new positions and $328 thousand to provide
enhanced forensic services for Indian Country investigations. Additionally, $19.0 million is
requested as a reimbursable program through the Department of the Interior to hire an
additional 45 Special Agents and 36 Professional Staff to investigate violent crimes in Indian
Country.

Operational Enablers — FBI operations and investigations to prevent terrorism, thwart
foreign intelligence, protect civil rights, and investigate federal criminal offenses require a sotid
and robust enterprise infrastructure, Our operational and investigative programs are vitally
dependent on core information technology, forensic, intelligence, and training services. Growth
in FBI national security and criminal investigative programs and capabilities require investments
in our core infrastructure. The FY 2011 Budget proposes 118 new positions (15 Agents, 69
Intelligence Analysts, and 34 Professional Staff), and $99.0 million for key operational enablers -
- intelligence training and transformation, information technology upgrades, improved forensic
services, and facility improvements — including construction of a new dormitory building and
renovations to existing facilities at the FBI Academy, Quantico.

Program Offsets. The proposed increases for the FY 2011 Budget are offset, in part, by
$17.3 million in program reduetions, as follows: $10.3 million in travel; $3.2 million in training;
and a $3.8 million reduction in vehicle fleet funding. The FY 2011 Budget also proposes an

elimination of $98.9 million of balances for the construction of a permanent facility to house the
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Terrorist Explosive Device Analytical Center (TEDAC), but maintains current funding and
personnel for the FBI’s TEDAC program, which is responsible for analyzing Improvised
Explosive Devices that are used in Iraq and Afghanistan. In addition, to provide long-term
support for overseas opcrations, the FY 2011 Budget proposes to recur $39 million of the $101.6
million enacted for Overseas Contingency Operations in the Consolidated Appropriations Act,
2010, a non-recurral of $62.7 million.

Reimbursable Resourees. In addition to directly appropriated resources, the FY 2011
Budget includes resources for reimbursable programs, including $134.9 miilion and 776 full time
equivalents (FTE) pursuant to the Health Insurance Portability and Accountability Act (HIPPA)
of 1996; $148.5 million and 868 FTE under the Interagency Crime and Drug Enforcement
Program; and $189.9 million and 1,303 FTE for the Fingerprint Identification User Fee and the
National Name Check Programs. Additional reimbursable resources are used to facilitate a
number of activities, including pre-employment background investigations, providing assistance
to victims of crime, forensic and technical exploitation of improvised explosive devices by the
Terrorist Explosive Device Analytical Center, and temporary assignment of FBI employees to
other agencies.

Conclusion

Chairman Mollohan and Ranking Member Wolf, I would like to conclude by thanking
you and this Committee for your service and your support. Many of the acc;omplishmems we
have realized since September 11, 2001, are in part due to your efforts and support through
annual and supplemental appropriations. I’m sure you will agree that the FBI is much more than
a law enforcement organization. The American public expeets us to be a national security

organization, driven by intelligence and dedicated to protecting our country from all threats to
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our freedom. For 100 years, the men and women of the FBI have dedicated themselves to
safeguarding justice, to upholding the rule of law, and to defending freedom.

From addressing the growing financial crisis to mitigating cyber attacks and, most
importantly, to protecting the American people from terrorist attack, you and the Committee
have supported our efforts. On behalf of the men and women of the FBI, I look forward to
working with you as we continue to develop the capabilities we need to defeat the threats of the

future.
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Mr. MOLLOHAN. Thank you, Director Mueller.
INTERROGATION OF TERRORISM SUSPECTS IN THE U.S.

I would like to begin by revisiting the Abdulmutallab case and
attempting to clarify some issues that have been subject to a lot
of controversy in the press and in the public and on the Hill. Some
of those controversies stem from confusion or a misunderstanding,
perhaps, about how you proceeded on the day that Abdulmutallab
was arrested and whether the Intelligence Community was con-
sulted about the handling of the case.

So Mr. Director, can you walk us through the basics of what oc-
curred on Christmas Day and how you interacted with the Intel-
ligence Community, almost a chronology?

Mr. MUELLER. Yes. Starting around noon, word was received,
and again, I am not specific on the particular time; so please don’t
hold me to those, but approximately noon or a little afterwards we
received word that an individual on a plane bound to Detroit, I be-
lieve from Amsterdam, had apparently attempted to set off some-
thing. Initial reports indicated it may have been firecrackers. When
the plane landed, first on the scene were those at the airport, prin-
cipally Customs and Border Patrol and ICE agents. We were short-
ly there ourselves and learned that an individual had attempted to
trigger an explosive device on the plane and had been stopped by
one or more passengers.

He was placed into the custody of—I believe it was Customs and
Border Patrol, and because the device, as he attempted to ignite it,
had burned him, he was taken in custody to the hospital. As we
found out about that, we immediately attempted and did find out
information about him, understood that he was of Nigerian back-
ground and had flown in from Amsterdam. Immediately e-mail
traffic began from both Detroit to our National Joint Terrorism
Task Force here in Washington, and out to various agencies, in-
cluding the Department of Homeland Security, National Counter
Terrorism Center, and the Intelligence Community about what lit-
tle information we had. That correspondence carried through the
afternoon.

At approximately 2 o’clock, our agents went to the hospital and
interviewed Abdulmutallab with the specific objective of finding out
whether there was any immediate threat of additional bombs on
other planes or additional persons on that plane who might con-
stitute a threat. They spent up to an hour interviewing
Abdulmutallab.

As has been pointed out, the determination was made not to pro-
vide Miranda warnings on the belief that this was information that
was absolutely essential to determine public safety and so that
interview was conducted along those lines. We continued to obtain
information from various entities in the Intelligence Community
throughout the afternoon, and at 5 o’clock that evening, there was
a video teleconference that was established by John Brennan at the
National Security Council.

We attended that video teleconference where most of the mem-
bers of the Intelligence Community representatives of the Depart-
ment of Justice, NCTC, National Security Council, and of course,
representatives of the FBI, reviewed what had happened and what
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was going to happen thereafter. There was the ongoing assumption
at that time that Abdulmutallab, having been arrested on United
States soil, would proceed through the Article III process. There
was no debate at that time whether there was the issue of whether
or not to Mirandize him.

Later that night it was determined to try again to interview
Abdulmutallab, and at that time, it was determined both by the
Department of Justice and the FBI that we would follow our ordi-
nary procedures and attempt to interview him and provide him his
Miranda warnings. When the agents went in that evening, he was
less responsive to interviewing. He was not providing basic booking
information. He was read his Miranda rights and discontinued any
conversation afterwards. He remained in custody in the hospital
that night and was brought before the magistrate the following
day, as is required under rule 5 of the Federal Rules of Criminal
Procedure, later on the following day. That, in brief overview, is
what happened that day, consistent with the practices that we
have utilized generally throughout any arrests that we do in the
United States.

Mr. MOLLOHAN. Was there communication with the Intelligence
Community about how this case was being handled? Was there co-
operation among the various law enforcement agencies and intel-
ligence agencies during this process?

Mr. MUELLER. Well, there was continuous coordination in obtain-
ing information to the extent that we could pull it from our various
archives the afternoon of Christmas, and the communication was
between persons not at the highest level. In other words, I would
not have been necessarily involved in that communication nor Sec-
retary Napolitano nor the Attorney General. But yes, in the discus-
sions throughout that afternoon, there was a colloquy between var-
ious elements of the Intelligence Community and the law enforce-
ment community as the events unfolded.

Mr. MoOLLOHAN. Were his arrest and the process that you just de-
scribed handled any differently than the process followed for any
other terrorist suspect arrested in the United States either before
or after 9/11?

Mr. MUELLER. The only distinction I would say is that we made
the determination early on not to Mirandize him in the initial
interview. We knew we had a relatively short window of time in
order to conduct that interview and believed that in that window
of time we had to focus on immediate information relating to public
security.

Mr. MOLLOHAN. You indicated that the next day the suspect was
taken before a magistrate?

Mr. MUELLER. Yes. We are required under the rules to present
the individual in custody before the magistrate. Generally we are
required to do it within a 24-hour period.

MI“? MoLLOHAN. Is there a Mirandizing requirement at that
time?

Mr. MUELLER. That happens whenever you are presented to the
magistrate. The magistrate will review your rights for you. And it
was done on that occasion. At least that is my understanding.

Mr. MOLLOHAN. So the court itself would advise the defendant of
Miranda rights at that time?
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Mr. MUELLER. Yes.

Mr. MOLLOHAN. So really there is a requirement that, except for
the public safety aspect of this, a suspect arrested in the United
States would be subject to Mirandizing under the law?

Mr. MUELLER. Yes. Once that person has been presented to the
magistrate for any initial appearance.

Mr. MoOLLOHAN. There has been considerable discussion about
Miranda warnings and how they may or may not impact suspects
from cooperating with investigators. I would like to just explore
that a bit with you. Given that a suspect is going to be advised of
his rights by a court within hours after his or her arrest, the FBI,
is it correct, generally provides Miranda warnings itself so that you
can take full advantage of anything he might say in the inter-
vening period and preserve it for an Article III court? Many people
have contended that the moment a suspect is provided Miranda
warnings he will immediately cease cooperating with you.

So I am asking in your experience, is it the case that suspects
become uncooperative and invoke their right to remain silent after
being read Miranda rights, and does that attitude persist?

Mr. MUELLER. Let me divide it up in two parts if I could. The
first part with regard to our policy, we make hundreds of arrests
a day across the country. State and local law enforcement make
thousands of arrests across the country daily. It is generally the
protocol for ourselves as well as State and local law enforcement
to provide Miranda warnings before interrogating somebody who is
in custody to maximize the opportunity for utilizing whatever is
said by that individual in the case against him in court.

Turning to the second part of that in terms of what one can an-
ticipate, it really depends on the case. I think prosecutors and
agents and police officers would say that on many occasions, per-
sons who are Mirandized agree to cooperate afterwards and reach
some sort of understanding whereby they would have to truthfully
cooperate in order to get some consideration in terms of sentence.
There are others who will never cooperate.

Richard Reid is an example of an individual, the shoe bomber,
whose arrest was I think in 2002, who has never cooperated to this
day even given Miranda warnings, and there probably are others
out there who might have cooperated had they not been given Mi-
randa warnings. So it really depends on the circumstances of the
case.

Mr. MOLLOHAN. There has been a lot of discussion of whether
Abdulmutallab was willing to talk to you and whether the provi-
sion of Miranda warnings prevented you from achieving some form
of cooperation from him. When agents spoke to him following his
medical procedure, was he uncooperative?

Mr. MUELLER. My understanding is that he did not display the
same willingness to respond to questions that he had displayed
earlier in the day when we first interviewed him.

Mr. MOLLOHAN. What about now? Did he cooperate with you
some time post-hospitalization or post-operation, after having been
advised of his right to remain silent and the right to retain coun-
sel? Is he cooperating with you now?

Mr. MUELLER. He has been providing information, yes, sir.

Mr. MoLLOHAN. He has been?
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Mr. MUELLER. He has been, yes.

Mr. MOLLOHAN. I don’t know that you can answer this, but what
causes his cooperation now?

Mr. MUELLER. It may well have been a combination of factors,
and I can generally say that I think his family had some role in
that. The fact that he faced substantial—life imprisonment prob-
ably played some role in that. There may be a number of other fac-
tors.

Mr. MOLLOHAN. Well, there is no clear lawful authority to move
a defendant out of the civilian system; is that correct?

Mr. MUELLER. I think that, when you say no clear authority, I
do believe that this issue has been litigated and come up with dif-
ferent results in different circuits. So to the extent the question is,
is there any certain authority on that, I don’t believe there is.

Mr. MOLLOHAN. Well, we have heard in the media and elsewhere
that the military should have taken custody of Abdulmutallab.
That is a contention that is out there, with the implication being
that the government would have gotten more out of him if the mili-
tary had been allowed to handle his case. Since
9/11, has the FBI ever arrested a suspected terrorist inside the
United States and immediately turned the person over to the mili-
tary?

Mr. MUELLER. No, we have not.

Mr. MOLLOHAN. And for both the past administration and this
administration, that’s a true statement?

Mr. MUELLER. We have not done that. Let me just put it this
way: assuming the President has the authority to direct that, we
have not been directed to do that ourselves.

Mr. MOLLOHAN. Have you ever turned such a person over to the
military later in the process, such as after their first appearance
in court?

Mr. MUELLER. The FBI has not. There have been other occasions
where the Marshals Service, upon the direction of the President,
has, I believe, turned at least two individuals over to the military.

Mr. MOLLOHAN. Do you know who those two individuals were?

Mr. MUELLER. I think one is named Padilla and the other was
al-Mari, both of whom were directed into military custody for a pe-
riod of time, and then were returned to the Article III courts for
disposition of their cases.

Mr. MOLLOHAN. And who had custody of those individuals?

Mr. MUELLER. At the outset, we probably did the arrests on both
of them. I think we did the arrests on both of them. They went into
the Article III court system, into the custody of the U.S. Marshals
Service as their cases were going to the courts. They were then
transferred to the military for a period of time and then trans-
ferred back into the custody of the Marshals Service for disposition
of their cases.

Mr. MOLLOHAN. Just backing up a little bit, you didn’t make that
decision?

Mr. MUELLER. No, we did not. That is the President’s decision.

Mr. MOLLOHAN. In those two cases did the President make that
decision?

Mr. MUELLER. I believe that is the case.
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Mr. MOLLOHAN. President Bush made the decision to transfer
those two individuals over to the military——

Mr. MUELLER. I believe that to be

Mr. MOLLOHAN [continuing]. For disposition. Are those defend-
ants still in military custody?

Mr. MUELLER. Mr. Padilla went to trial before an Article III
court, I believe in Florida, was convicted, and is serving his sen-
tence in the U.S. prison system.

Mr. MOLLOHAN. So that implies to me that they came back from
military custody into the civilian forum?

Mr. MUELLER. Yes, sir. In both of those cases, they came back
into civilian——

Mr. MOLLOHAN. How did that happen?

Mr. MUELLER. I believe it was directed by the President that
they be returned to the custody of the Attorney General. That was
exercised through the Marshal Service. As for al-Mari, I believe he
was sentenced. He may well still be in jail or may have been re-
leased. I would have to check on that.

Mr. MOLLOHAN. But was there not an intervening challenge by
the defendants to their detention in the military system? The judi-
ciary issued contradictory decisions about whether the transfers
were legal and both the civilians moved back into civilian custody.
My question is, did the courts direct that they be sent back, or did
the Bush administration send them back before a court’s deter-
mination was made whether they were illegally detained in the
military system?

Mr. MUELLER. I have not reviewed their cases recently, but I do
believe one circuit ruled against the transfer of the individual into
the military system whereas the other circuit upheld the transfer.
Neither of the cases reached the Supreme Court and both were re-
solved in Article III courts before it could go to the Supreme Court.

Mr. MOLLOHAN. So I guess faced with conflicting decisions in dif-
ferent circuits, the administration pulled them out of military cus-
tody and put them back over into the civilian forum?

Mr. MUELLER. I was not involved in the decision-making process,
but I can say that they did come back into that

Mr. MOLLOHAN. Both of them, although one circuit determined
that a transfer to military custody was lawful; so there was a con-
tradictory——

Mr. MUELLER. Yes. Excuse me a second.

That is right, sir. I just wanted to check up and make certain I
was on solid ground.

Mr. MOLLOHAN. So there is no clear legal authority to transfer
terrorism suspects arrested inside the United States to the mili-
tary?

Mr. MUELLER. You would have to go to constitutional scholars
other than myself to

Mr. MOLLOHAN. Based on court decisions, we have a conflict in
the court decisions.

Mr. MUELLER. I think there is a conflict. Again, the cases may
have been somewhat different. All I can say is that I am probably
not the person to opine on to what extent it still remains unsettled.

Mr. MOLLOHAN. I probably should know, but do you know wheth-
er those cases went to the district court or circuit court?
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Mr. MUELLER. Both went to circuit courts.

Mr. MOLLOHAN. So we have a difference of opinion in two dif-
ferent circuits.

Being in the civilian system does not mean an interrogation
won’t be useful; that is the point of this next line of questioning
I have. So we have established for this purpose that there really
aren’t any constitutional alternatives that the FBI’s handling these
cases directly. Let’s turn then to the contention that your interro-
gation of Abdulmutallab wasn’t necessarily effective. That is an ac-
cusation. Some critics have charged that you could have achieved
a more effective interrogation if there were better interrogators
available. As I say that, I have not seen a shred of evidence to sub-
stantiate that from my position. But just to explore this contention,
do you believe that you had the right mix of agents on the ground
for the initial interviews of Abdulmutallab?

Mr. MUELLER. Well, I think if you put this into context, in the
middle of Christmas Day there is this attempt by an individual to
blow up a jet as it was coming into Detroit. Nobody could quite ob-
viously have anticipated that and it could have gone into any city
in the United States. I believe that the Special Agent in Charge
there and the agents on the ground did an admirable job in identi-
fying persons available to conduct the initial interview. They chose
an agent who had substantial terrorism experience who had served
overseas—I am not certain if it was Iraq or Afghanistan, and was
fairly familiar with terrorism issues and

Mr. MOLLOHAN. Both domestically and internationally, then?

Mr. MUELLER. Yes. And also an individual who—he may not
have been a certified bomb technician, but was expert when it
comes to explosives because of the necessity of identifying what
kind of explosive was on the plane and what we were dealing with.
So I believe they did an admirable job in pulling together the right
persons to conduct the interviews on the day. Now, down the
road——

Mr. MOLLOHAN. Excuse me——

Mr. MUELLER. I am sorry.

Mr. MoOLLOHAN. No. You keep that thought. But before we get
down the road, these individuals who conducted these interroga-
tions, am I accurate in saying that they were members of the FBI’s
Detroit Joint Terrorism Task Force?

Mr. MUELLER. I would have to check on that. It may well have
been. At least one was, but I am not certain. It may have been—
the bomb technician or another may not have been a member of
the Joint Terrorism Task Force but had the type of expertise that
they believed was necessary immediately.

Mr. MOLLOHAN. You may want to clarify that for the record.

Mr. MUELLER. We will get back to you on that.

[The information follows:]

IF ANY OF THE AGENTS WHO DID THE INITIAL ABDULMUTALLAB INTERVIEW WERE
PART OF THE LocAL JTTP

Yes. Both FBI Agents who were involved in the initial interview of Mr.
Abdulmutallab were members of the Detroit Joint Terrorism Task Force.

Mr. MoLLOHAN. Excuse me. Down the road?
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Mr. MUELLER. Well, I think one of the benefits of the HIG pro-
gram, the High-Value Interrogation Group program, is that you
want to pull together persons with a variety of capabilities. You
want a strong interrogator. You want a strong subject matter ex-
pert. You want a person who is knowledgeable of the individual.
You may need language experts. And we, thereafter as the process
went on, increased our numbers of persons with various degrees of
expertise that could contribute to that interrogation, but we were
dealing with on that day a necessity to respond and within very
few moments, to get the information we thought was essential. And
so I do believe that, yes, we could have brought in and had after-
wards brought in greater number of subject matter experts, but
they were not readily available on the ground at that time.

Mr. MOLLOHAN. The administration recently established the
High-Value Interrogation Group, the HIG, to interrogate individ-
uals of significant interest to the government overseas; that is my
understanding. Why wasn’t the HIG deployed to interrogate Mr.
Abdulmutallab instead of your Detroit Joint Terrorism Task Force
agents, and do you believe your interrogation was effective without
HIG involvement?

Mr. MUELLER. Well, by Christmas the HIG had not been formally
set up, but that did not mean that we did not use the same concept
prior to that time. We recognized for a period of time and certainly
our agents who are far more expert than I, understand the advis-
ability of having any number of areas of expertise to contribute to
the success of a particular interrogation. We had used that concept
previously last fall in Chicago with an individual by the name of
David Headley, where we pulled various experts to contribute to
that interrogation.

On that particular day, we would have been anticipating down
the road what we would need to flow into Detroit to complement
the individuals who were doing the initial interrogation, and in-
deed that is what happened.

Mr. MOLLOHAN. Well, my understanding, and I think your testi-
mony substantiates it, is the proposition that Abdulmutallab was
interviewed by anybody but absolutely expert experienced interro-
gators, members of the Detroit Joint Terrorism Task Force, would
be unfounded. And the HIG, as I understand it, might be available
for consultation on domestic cases. Let me ask you if they would,
but primarily they are a deployment group for overseas interroga-
tion; is that correct?

Mr. MUELLER. That is correct, but that does not preclude them
from being used in the United States and that expertise has been
and will be used in the United States.

One point I do want to make because I have heard some criticism
of the fact that he was interrogated by FBI who were in Detroit.
The fact of the matter is our agents are very experienced. As they
go through new agents class, one of the key areas that is covered
is interrogations and many of our agents that come in have spent
a great deal of time as police officers and that is what you do day
in and day out.

I might also add that we have had some successes, some of them
fairly renowned. An individual by the name of George Piro was se-
lected by the military to do the interrogation—long interrogation—
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of Saddam Hussein. So I do believe we have the expertise. I do be-
lieve we had the expertise on the ground that day to do a very good
job and that the HIG would only augment what we have been
doing for a number of years.

Mr. MOLLOHAN. At the risk of asking a leading question, I don’t
suppose you get on the Detroit Joint Terrorism Task Force without
being seriously experienced.

Mr. MUELLER. Generally that is the case. We certainly have a lot
of experience on that task force.

Mr. MOLLOHAN. Mr. Wolf.

Mr. WoLF. Thank you, Mr. Chairman.

My views are as follows: I really want to find out what have we
learned. What have we learned to protect the American citizens so
that next time something happens we are safer? There has been a
lot of effort by the administration trying to defend themselves, and
I want to make sure that I don’t get into any political questions
with you, and then there have been those on the other side who
wanted to perhaps exploit that. Judge Mukasey did a piece where
he said Abdulmuttalab should have been held as an enemy combat-
ant. I don’t know if you read this. It was in The Wall Street Jour-
nal.

Mr. MUELLER. I generally read his pieces, yes, whether Wall
Street Journal or——

Mr. WoLF. And I will submit that for the record. Judge Mukasey,
if I recall, was the judge in the 93 World Trade Center; is that cor-
rect.

[The information follows:]
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It seems to me unlikely that Umar Farouk
Abdulmutaliab will be known to future generations . @
of lawyers for generating any groundbreaking legal *
principle or issue. But when it comes to illuminating ;
our public discourse about the "global war on
terror,” he is right up there with Clarence Earl
Gideon, Emesto Miranda or even Jose Padilla. His
case presents in one tidy package virtually all the
issues that arise from the role intelligence plays in
this struggle and compels vs to examine what the law requires and what it doesn't.

‘When Abdulmutallab tried to detonate a bomb concealed in his undershorts, he committed a crime; no
doubt about that. He could not have acted alone; no doubt about that either. The bomb was not the
sort of infernal device readily produced by someone of his background, and he quickly confirmed that

he had been trained and sent by al-Qaeda in Yemen.

What to do and who should do it? It was entirely reasonable for the FBI to be contacted and for that
agency to take him into custody. But contrary to what some in government have suggested, that
Abdulmutallab was taken into custody by the FBI did not mean, legally or as a matter of policy, that
he had to be treated as a criminal defendant at any point. Consider: In 1942, German saboteurs landed
on Long Island and in Florida. That they were eventually captured by the FBI did not stop President
Franklin Roosevelt from directing that they be treated as unlawful enemy combatants. They were
ultimately tried before a military commission in Washington and executed. Their status had nothing to
do with who held them, and their treatment was upheld in all respects by the Supreme Court.

1f possible, FBI custody is even less relevant today in determining someone'’s status. In 1942 the FBI
was exclusively a crime-fighting organization. After Sept, 11, 2001, the agency's mission was
expanded beyond detection of crime and apprehension of criminals to include gathering intelligence,
helping to prevent and combat threats to national security, and furthering U.S, foreign policy goals.
Guidelines put in place in 2003 and revised in September 2008 "do not require that the FBI's
information gathering activities be differentially labeled as 'criminal investigations," ‘national security
investigations,' or ‘foreign intelligence collections,’ or that the categories of FBI personnel who carry
out investigations be segregated from each other based on the subject areas in which they operate.
Rather, all of the FBI's legal authorities are available for deployment in all cases to which they apply
to protect the public from crimes and threats to the national security and to further the United States'
foreign intelligence objectives.” ‘

"As with criminal investigations generally, detecting and solving the crimes, and eventually arresting

and prosecuting the perpetrators, are likely to be among the objectives of investigations relating to
threats to the national security. But . . . other measures needed to protect the national security . . . may
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include . . . providing threat information and warnings to other federal . . . agencies and entities;
diplomatic or military actions; and actions by other intelligence agencies to counter international
terrorism or other national security threats,”

Contrary to what the White House homeland security adviser and the attorney general have
suggested, if not said outright, not only was there no authority or policy in place under the Bush
administration requiring that all those detained in the United States be treated as criminal defendants,
but relevant authority was and is the opposite. The Supreme Court held in Hamdi v. Rumsfeld that
“indefinite detention for the purpose of interrogation is not authorized” but also said in the same case
that detention for the purpose of neutralizing an unlawful enemy combatant is permissible and that the
only right of such a combatant -- even if he is a citizen, and Abdulmutallab is not - is to challenge his
classification as such a combatant in a habeas corpus proceeding. This does niot include the right to
remain silent or the right to a lawyer, but only such legal assistance as may be necessary to file a
habeas corpus petition within a reasonable time. That was the basis for my ruling in Padilla v.
Rumsfeld that, as a convenience to the court and not for any constitutionally based reason, he had to
consult with a lawyer for the limited purpose of filing a habeas petition, but that interrogation need not
stop.

‘What of Richard Reid, the "shoe bomber," who was warned of his Miranda rights and prosecuted in a
civilian court? He was arrested in December 2001, before procedures were put in place that would
have allowed for an outcome that might have included not only conviction but also exploitation of his
intelligence value, if possible. His case does 1ot recommend the same procedure in Abduimutallab's.

The struggle against Islamist extremists is unlike any other war we have fought. Osama bin Laden and
those like-minded intend to make plain that our government cannot keep us safe, and have sought our
retreat from the Islamic world and our relinquishment of the idea that human rather than their version
of divine law must control our activities. This movement is not driven by finite grievances or by
poverty. The enemy does not occupy a particular location or have an infrastructure that can be
identified and attacked but, rather, lives in many places and purposely hides among civilian
populations. The only way to prevail s to gather intelligence on who is doing what where and to take
the initiative to stop it.

There was thus no legal or policy compulsion to treat Abdulmutallab as a criminal defendant, at least
initially, and every reason to treat him as an intelligence asset to be exploited promptly. The way to do
that was not simply to have Iocally available field agents question him but, rather, to get in the room
people who knew about al-Qaeda in Yemen, people who could obtain information, check that
information against other available data and perhaps get feedback from others in the field before going
back to Abdulmutallab to follow up where necessary, all the while keeping secret the fact of his
cooperation, Once his former cohorts know he is providing information, they can act to make that
information useless.

Nor is it an answer to say that Abdulmutallab resumed his cooperation even after he was warmed of
his rights. He did that after five weeks, when his family was flown here from Nigeria. The time was
lost, and with it possibly useful information. Disclosing that he had resumed talking only compounded
the problem by letting his former cohorts know that they had better cover their tracks.

The writer was U.S. attorney general from 2007 to 2009 and the presiding judge at initial
proceedings against Jose Padilla in 2002.

View all comments that have been posted about this article.
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Mr. MUELLER. That is true, yes, sir.

Mr. WOLF. It’s true. And I think he has forgotten more about this
than most people will ever, ever know. And the point was, and the
whole purpose of the high-value detainee interrogation group is to
deal with high-value detainees, not criminal detainees, but the
high-value detainees as an intelligence point of view; is that cor-
rect?

Mr. MUELLER. Yes.

Mr. WoOLF. And so we are not really saying that the guy who
drew the short straw in Detroit on Christmas Day was a bad per-
son. He may have been a wonderful person. I stipulate for the
record they are wonderful people, but maybe there were some oth-
ers that could have also added some value to that that were not
there. And one of the recommendations that I made, and you might
want to comment on it, is I have asked that the HIG be colocated
at the National Counterterrorism Center for that very, very pur-
pose because they were not involved—and based on what you said,
they were not involved before the decision was made with regard
to Miranda rights. And so therefore—and when Secretary
Napolitano testified, she said she did not know.

I believe that Admiral Blair testified over on the Senate side. I
can still see the hearing. I think the question was asked by maybe
Senator McCain. I am not sure. I think Senator McCain. And he
said he did not know. And I think Mike Leiter said he did not
know. And I think Leiter does a great job. I am very impressed.
I think the more people go out to the Counterterrorism Center and
see the number of pieces of information that come in every day and
how they have to boil it down—and so I think those of us or I—
I am not speaking for the other side—felt that perhaps if he could
have been considered an enemy combatant, as Judge Mukasey
said, and had more opportunity, there may have been a chance to
say to them, did you see this gentleman when you were in Yemen?

Did you ever talk to Awlaki? What building were you in? Did you
ever see any of these pictures, people that have been sent back?
Are there any American citizens that were in the class with you?
There are a lot of things that could have been asked. And so I
think the question is what did we learn? You can spend a lot of
time going back either criticizing what took place on Christmas
Day or you could go back and defend what took place. Now, the ad-
ministration announced that the high-value interrogation—they
announced it in August; correct?

Mr. MUELLER. I am not certain when they first announced it. It
may have well been last summer, yes.

Mr. WoOLF. In August. And this is one of the most significant
issues that our Nation is facing because there are young men and
women that are serving in Afghanistan and Iraq and serving us
well and some of your people have really done a great job. So let’s
find out what we have learned from it rather than defending or
tearing it down. And I would stipulate that as great as they may
very well be, they were not the best people we had in the Nation
at that time to have interrogated the Christmas Day bomber be-
cause they were on vacation. They were having—celebrating the
birth of Jesus Christ on Christmas Day. They may have been at
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church service. They may have been somewhere else. And that is
not bad. It is okay for people to take off.

And so the point that I have tried to make at that time—because
this is such an important issue because of the number of people
who have died in this country, the number of people who died at
Fort Hood who were impacted by Awlaki; correct? Did he have any
impact on the major down in Fort Hood? Yes. Did he have any im-
pact on the Army recruiter that was killed? Yes. Did he have any
impact on John Walker Lindh, who may have been responsible for
killing or involved in the killing of Michael Spawn, the first CIA
people from my district? The answer is probably yes. And you could
go on and on and on.

So I think it is what did we learn—without being defensive or
without being protective, what did we learn to truly make sure that
the next time, and unfortunately there may very well be a next
time, to make sure that we do everything we possibly can? Now,
I have talked to your people and they tell us, and I think you sort
of acknowledged it, that the HIG will be used domestically. It won’t
only be for international. But that is accurate, it may very well be
used for domestic

Mr. MUELLER. Yes.

Mr. WoLF. So I think that is where I go. And I read the inter-
view and I read the stories of the fellow Piro. He’s a great guy, but
how long did Piro have with Saddam?

Mr. MUELLER. Months.

Mr. WoOLF. Months.

Mr. MUELLER. Months.

Mr. WoLF. Months. But he understood the culture. He under-
stood—I can still remember the time that former Congressman and
Secretary Richardson met with Saddam Hussein, when he put his
sole up and Saddam got up and walked out. Culturally that was
not appropriate. So to have someone who understood the culture
and the language—and the point is they were probably very good
people, but there are probably people that are better in the country
and in order to make sure that America is safe and secure, I think
we should do everything we possibly can.

Let me ask you some questions

Mr. MUELLER. Can I respond if I could to a couple of aspects of
that?

Mr. WOLF. Sure.

Mr. MUELLER. First of all, with regard to military commissions
and the support of military commissions for the trials that Judge
Mukasey argued for, I believe the President has the authority and
the right to determine where a person is to be tried, whichever.
And T also believe that the most important thing we need to get
is intelligence to prevent additional attacks and we want the best
possible people doing interrogation, as soon as possible.

The one thing I do think is lost in some of this dialogue is that
one has to make decisions relatively quickly in order to maximize
the opportunity to get that information and intelligence, and often-
times where the opportunity is greatest is after the arrest. And
most police officers, I think, will tell you that that is the time
where you have the greatest opportunity to obtain the information
you need.
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I would have liked to have gotten out to Detroit. The plane came
in around 12 o’clock. Abdulmutallab is at the hospital at 2 o’clock
and we have got a very small window of opportunity to interrogate
him before he goes under surgical procedures. I could not get an
expert on Nigerian radicalism at that point. I could not get some-
body from Quantico who does this for a living at that point. And
the individuals were selected for their capabilities to do those inter-
views.

And what is lost in the dialogue is that we were relying on the
people in the field who were doing this and reacting to a number
of stimuli that come through either what is happening at the scene,
what is happening dramatically, what is happening right after the
scene, or the willingness for the person to talk at that particular
time. And I think what our people did, and cannot be lost in the
future, is to keep the opportunities open as long as you can but
take advantage of those opportunities when they are presented to
us.

Mr. WOLF. Sure, I agree with that. And I think it’s important not
to browbeat and go after—my dad was a Philadelphia policeman—
not to go after the people who were on the scene. That is not the
point. The point is what do we learn by that? And I think the arti-
cle—and I wish I still had it. We will submit it for the record. I
think what Judge Mukasey was asking for was not that he be tried
in a military tribunal. I think he felt, and I could be corrected here
because it has been a long while since I have read it, that he be
held as an enemy combatant for a long time that would have given
an opportunity for your very best people to have interviewed him
and then after that he could have gone to an Article III.

So I think it’s an issue of timeliness and length of time. And, lis-
ten, I have great respect. I mean the policemen or the person at
that moment, you get these silk stocking lawyers from the big
firms that come in and make a value judgment. That man or
woman on the street at that time has to make a very tough call—
and I respect that.

What do you think about the idea—and I have sent a letter down
to the administration. I did not send it to you because on some of
these I don’t send it to the Bureau because it is a political judg-
ment to a certain extent, but what I did was—and I talked to John
Brennan and I sent a letter to the President’s Foreign Intelligence
Advisory Board, to the Secretary, to former Senator Boren and also
Senator Hagel, both good people, asking them to look into the pos-
sibility of co-locating, the HIG at the Counterterrorism Center so
that they are there at that very moment when something is coming
in and also when you are out there at the center, the breaking
down of the barriers because they are in the same cafeteria to-
gether. They kind of know each other and relationships develop.
What are your thoughts about locating it there?

Mr. MUELLER. Well, I think you are aware from past discussions
that I am a firm supporter of the National Counterterrorism Cen-
ter. Early on we were one of the first occupants. I moved our
Counterterrorism Division from FBI headquarters out there so that
we co-located with NCTC and other elements of the Intelligence
Community. I would have liked to have had the HIG located there.
We talked about getting space there. And my understanding from
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the response of those discussions is that they are stuffed to the
gills and we could not get the space there for what we wanted to
do.

I can tell you we are operating out there, putting together our
HIG. Our people are out there today. But we needed additional
space that they could not accommodate. Ideally it would have been
nice but now the space that we do have, which I think you are fa-
miliar with, also gives us space that we can move in relatively
quickly and also is well on its way to being SCIF’ed, and so that
was a consideration. I agree with you. Ideally I would like to have
them there but they did not have the space.

Mr. WoLF. Okay. They tell me they actually won’t get into their
current place until August 1.

Mr. MUELLER. I would love to have another building

Mr. WoLr. Well, I am going to continue to push this because 1
think it is a bigger issue, and let me say, I am also going on
record—having complimented you and your people, I also want to
compliment Michael Leiter and the group at the Counterterrorism
Center. If everyone who writes a critical article or makes a com-
ment could go out there and spend a day and look at the number
of things that come in every day and then to boil that down, I felt
that there was maybe a political decision made that was wrong,
but the fault was really not out there. And if you begin to browbeat
the people out there, you begin to get them so skittish that they
are going to make a mistake sometimes. So anyway I am going to
continue to push to see if we could have it relocated there.

The administration has been unwilling to share with the Con-
gress any details about the Nation’s new interrogation policy, and
based on the Christmas Day bomber case it looks like there is some
confusion out there as to what is the policy, and so—not generally
like a newspaper story but what is the real policy? So has a charter
or an MOU been written for the establishment of the HIG, and if
so, could the committee see it?

Mr. MUELLER. Yes. I think it is being modified to address the
issue of—use of the HIG within the United States and I do believe
there is every intent to provide it to Congress as it is finished.

Mr. WoLF. Okay. So the modification is so that the HIG will be
used potentially here in the——

Mr. MUELLER. Could be, yes. Not

Mr. WoLF. Well, when

Mr. MUELLER [continuing]. But allows it to be used, yes.

Mr. WoLF. Allowed, sure. Well, when it is available if you could
just submit it for the record——

Mr. MUELLER. I believe there is an intent to provide it to you.

Mr. WoLr. If the deployment is domestic, as the decision has
been made, does HIG still adhere to the rule of intelligence gath-
ering taking priority over the law enforcement.

Mr. MUELLER. Generally, yes. I would say yes. I think every cir-
cumstance is a little bit different, but one of the things that the
HIG has to do is put together an interrogation plan that has the
input not just from the bureau and others in the law enforcement
community but also input from the Intelligence Community. So the
plan would address that particular issue with input from the var-
ious communities.
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Mr. WoLF. Okay. The last question is a budget issue too. What
are the FBI’s funding requirements associated with the HIG and
how much are you allocating in fiscal year 2010 and how much are
you requesting in fiscal year 2011 and what does the FBI estimate
a full year recurrent cost of the HIG once it is fully set up.

Mr. MUELLER. We were—we were late in attempting to obtain
the funding in the 2011. It will be in the 2012. As to the particular
figures, I would have to get back to you on that. I will tell you that
the FBI is footing the bill for the space. We hope to get contribu-
tions from the others. And the personnel will be contributions from
the—contributing from various associated agencies.

[The information follows:]

BiG BUDGET NUMBERS

The FBI is bearing the initial administrative costs for the HIG in FY 2010; how-
ever, participating agencies are bearing the cost of the salaries and related expenses
(travel, transportation, etc.) for their agencies’ personnel. The initial costs of facility
build-out and personnel cost of the HIG Director is approximately $6 million.

There was no specific request for HIG funding in the President’s FY 2011 Budget.
By the time the Interrogation Task Force concluded, and recommendations were
sent to the President, decisions on the FY 2011 Budget had already been made. The
FBI will work with participating agencies to identify and relay funding require-
ments through appropriate channels to the Department of Justice, the Office of
Management and Budget, and Congress.

Mr. WoLr. Will that be based on the number like if there is over-
head and everything like embassies do abroad, will that be if you
have three people, you will pay a percentage of it or how will

Mr. MUELLER. I would like to split it up as much as I can. But
I want to get as much input, whether it be from the perspective
of people or funds, from other agencies who are participating, but
I did not want to hold up the process as we went through this.

So I have got the people on the ground. We have got the experts
together. We are well on our way. And with the building blocks, my
hope is I would have contributions from other contributing agen-
cies, and then my hope is that we would have something in the
2012 budget that would make this a continuous budget item down
the road.

Mr. WoLF. Okay. Mr. Chairman, I have other questions, but
since we are on that issue, I will just kind of end with that and
go back to you.

Mr. MOLLOHAN. Mr. Ruppersberger.

DEVELOPMENT OF THE NATIONAL SECURITY BRANCH

Mr. RUPPERSBERGER. Director, first I do want to congratulate you
and all the men and women who work for the FBI. You do a good
job. Our job in oversight, we have to look at certain things that we
think how we can do better. One of the issues I want to talk about
is your national security branch. You know, the intelligence is one
of tl}lle best defenses against terrorism and we need to really focus
on that.

In the beginning when the national security branch stood up, I
was concerned it was more of the culture which is supposed to be
of the FBI—investigate, arrest, and convict. But when you are deal-
ing in the intelligence arena you need a certain kind of culture and
collecting and analyzing and issues like that. Then there were
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some problems with certain people leaving, whatever, but I under-
stand that the national security branch is really coming together
pretty well, and could you explain where you are on that.

Mr. MUELLER. Yes. First of all, I do think that because you are
an FBI agent and well versed in law enforcement techniques, that
does not mean you cannot utilize those skills to develop intel-
ligence. And I do believe early on, our organization, agents, ana-
lysts, and professional support understood that we had to prevent
terrorist attacks, and that is a result of good intelligence, not nec-
essarily putting people in jail.

The caliber and quality of the intelligence analytical corps has
dramatically improved over the last several years. Actually, Har-
vard Law School is doing a study, and has looked at us under the
microscope in terms of an organization going through change, and
we had a professor go out and visit offices he wanted to go to. He
visited them 2 years apart, and he came back and he basically said,
This is a different, completely different analytical corps than I saw
2 years ago.

I do believe that the quality of our products, the ability of a Spe-
cial Agent in Charge of a division to look at what is happening in
his or her domain and understand the intelligence threats and then
task persons to collect against the gaps that we don’t have has dra-
matically improved.

Mr. MUELLER. The areas in which we still need improvement are
to continue to grow our analytical corps and the persons who can
support that analytical corps; and data input and the tasks that
are necessary to accumulate the data that can then be analyzed.
The other side of it is data aggregation and better search tools on
the IT side.

So those are the areas in which we still need to drive forward,
again, continuing to improve our analyst capacity with additional
personnel as well as improved information technology.

JURISDICTIONAL ISSUES BETWEEN FBI AND DHS

Mr. RUPPERSBERGER. Now, you were a prosecutor years ago and
then in this role, so you knew law enforcement pretty well. Anyone
who has been in law enforcement understands sometimes there are
turf battles, whether they are Federal, State or local.

What I am concerned about—because I am on another sub-
committee, Appropriations with Homeland Security—is really the
issue of who is in charge with respect to the FBI and Homeland
Security. If I were the President, I would have the FBI in charge,
by the way.

There have been turf battles that I have been aware of and what-
ever, and these were years ago, but I think it is really important
that you and Secretary Napolitano really focus on where we are
and on who is in charge of what, not only in Homeland, but you
are talking cybersecurity, as an example.

The President gave a directive to Homeland Security that they
are supposed to be involved in dot-com and dot-gov. I see Home-
land Security as having so many missions on their table that I
don’t know how they are going to accomplish all of them, and I
think there are 22 different areas that they have to deal with.
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I am really focusing more on the issue of terrorism and on how
you deal with them on that issue.

Secondly, if you could address the cyberattack. We know cyber is
a very serious issue. It is a serious threat to our country, to our
businesses. Yet Homeland Security has a long way to go in order
to be able to develop the programs that are necessary to deal with
this issue. I feel more secure that NSA, who has the military side,
has the technology—they need to know where it goes—but I think
Homeland Security has a ways to go.

So, in working together with them on those two issues, how are
you dealing with Napolitano? Do you have any recommendations
on who should be in charge of what or who should have certain re-
sponsibilities?

Mr. MUELLER. I don’t disagree. There has been some ambiguity,
let me say, in terms of certain areas when it comes to terrorism,
most particularly in terms of the delivery of information to State
and local law enforcement. In the past there has been confusion as
to their relationship with fusion centers, which have been estab-
lished in every State, generally through the Governors and the
Joint Terrorism Task Forces. Almost everyone I know defers to the
Joint Terrorism Task Forces when it comes to action.

Mr. RUPPERSBERGER. Can I stop you there?

I think that the Joint Terrorism Task Force is probably our best
defense right now against terrorism because of the strike force con-
cept. You are in charge, and you know you are in charge, but you
have disciplines from every major agency in the United States
there to fight terrorism. So I think it is a great program.

Mr. MUELLER. And I believe that that is acknowledged.

The issue that we are working out with DHS, and we are doing
it jointly, is the relationship of the fusion centers to Joint Ter-
rorism Task Forces. No two fusion centers are necessarily the
same. They are different. They have been established often for dif-
ferent purposes in different aspects of the local government. Our ef-
fort is to contribute to the success of the fusion centers and also
to make certain that fusion centers are contributing to the success
of the Joint Terrorism Task Force, and we are doing that jointly
with DHS.

Very briefly, on the cyber side, our role is investigating cyber at-
tacks, preventing cyber attacks. Our principal vehicle to do that is
the National Cyber Investigative Joint Task Force, which has the
contribution of any number of agencies, including NSA, to identify
particular threats and to investigate the sourcing of those threats
and attribute them to either a country, an individual or a group of
individuals. That is our role.

I think it is relatively clear that we do not have a role in pro-
tecting dot-com, dot-edu or the rest. That is DHS’s responsibility.
I do believe that our role, and the principal role that we should
play—and I think we play it fairly well—is to bring to the Cyber
Task Force arena what we have learned and have utilized in the
Joint Terrorism Task Force arena.

HOMEGROWN TERRORISTS

Mr. RUPPERSBERGER. Another area is homegrown terrorists.
When you are looking at what we are doing throughout the world—
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and I think our military, our CIA and NSA are doing a really good
job in other parts of the world, but more and more, I am concerned.
We are getting information that we are going to see homegrown
terrorists, and it already started just last week, and then we had
the Colorado issue. You know, there are certain people who might
be in certain minority populations or whatever who have been
treated very poorly throughout their whole lives, and who are very
much vulnerable to having an al Qaeda-type situation recruit them
for jihad or whatever.

How are you dealing with homegrown terrorists? What is your
opinion on the homegrown terrorist issue?

Mr. MUELLER. I do not think you can really attribute homegrown
terrorists—I would call them lone wolves—to any particular seg-
ment of any society. Abdulmutallab had one of the best educations
you could get in the U.K. He came from a very wealthy family, and
he was not homegrown, quite obviously.

Mr. RUPPERSBERGER. Part of my question, and where I am lead-
ing, though, is like the woman who was

Mr. MUELLER. Yes, I know. She is the one who was just arrested,
“Jihad Jane.”

Mr. RUPPERSBERGER. Right.

Mr. MUELLER. There are a number of ways that we do that. We
try to pick up on communications, whether it be the Internet or
otherwise, in which a person has gone from First Amendment pro-
tected activity to undertaking some attack. We have a number of
tripwires around, whether it be in chemical companies or in weap-
on shops, where we ask people to alert us to persons who may dis-
play the characteristics of somebody who may utilize a weapon or
explosives to kill others.

It is the most difficult thing we address because you don’t have
the opportunity to pick up on communications. You don’t have the
opportunity to pick up on persons who may be on the periphery to
this to whom this person may have talked, and it is the biggest sin-
%le threat that we face in the counterterrorism arena in the United

tates.

Mr. RUPPERSBERGER. Sir, I have one more question. Do I have
any time left?

Mr. MOLLOHAN. You are fine. Continue to march.

Mr. RUPPERSBERGER. Okay. I want to talk about domestic gangs.
Gangs are a serious problem in this country.

Mr. MUELLER. It is also in the domestic terrorism arena. In 1995,
McVeigh blew up the Oklahoma City building. That is still the type
of domestic terrorist incident that can kill many people and that
we have to be alert to. So it is not just somebody who follows an
international terrorist ideology; it is also somebody who is much
more domestic oriented.

THREATS FROM GANGS

Mr. RUPPERSBERGER. Okay. The issue of gangs. Gangs are a very
serious problem. A lot of times you have children in middle school
who are being recruited for gangs. There is a lot of reason for that.
Their family lives are not very good, and the gangs become their
families, but there are a lot of issues there.



223

What do you feel are the biggest threats for gangs and which
gangs at this point? I mean, you have Crips. You have Bloods. You
have MS-13. It is on the east coast, west coast and in a lot of parts
of the country.

The other issue, too, is that we have spent so much money on
terrorism, and we have not spent as much money on drugs, and
drugs probably still impacts more people in this country in a nega-
tive way than terrorism does. It is unfortunate that we have not
been able to give the resources to drugs that we should. And that
ties into some of the gang issues, too, because a lot of the gangs
are dealing with drugs, prostitution and that type thing.

Mr. MUELLER. We have doubled, if not tripled, Safe Street Task
Forces since 2001, which have, in my mind, the same types of capa-
bilities that Joint Terrorism Task Forces have. Gangs have pro-
liferated since the last time we were here. I am not certain that
hundreds of thousands of the percentage of growth in gangs, but
gangs have proliferated over the last several years. You mentioned
a few. MS-13 is still bloody and violent.

The other aspect that we have seen is where gangs used to be
fairly localized and then became nationalized, now they are inter-
nationalized. We have close working relationships—for instance, if
you talk about MS-13—with El Salvador, Honduras, Guatemala,
and Mexico, because there are substantial components of those
gangs operating in those countries. We have a task force down in
El Salvador now that focuses on the MS-13 gangs, because it is a
revolving door between El Salvador and the United States. It is
true with many other gangs at this point, but we have asked, and
have received over the last several years—and I believe we have
a request in this budget—for additional capabilities when it comes
to addressing the gang phenomenon.

Mr. RUPPERSBERGER. Okay. Thank you for your testimony.

Mr. MOLLOHAN. Mr. Serrano.

Mr. SERRANO. Thank you, Mr. Chairman.

Welcome, Mr. Director.

Mr. MUELLER. Sir.

NEW AGENTS VISITING THE HOLOCAUST MUSEUM

Mr. SERRANO. Prior to asking you a couple of questions, does the
FBI still continue the practice of bringing new agents to the Holo-
caust Museum?

Mr. MUELLER. Yes, sir.

Mr. SERRANO. Just to have you on the record once again, because
you know I am a big supporter of that action, could you tell the
committee why you think that is important, why the Bureau thinks
that that is important?

Mr. MUELLER. The worst thing that can happen to law enforce-
ment or, for that matter, to an intelligence agency is to lose sight
of the fact that the public has given you an immense amount of
power to exercise. They give you a badge and a gun, and you have
tremendous power to affect persons’ lives. It is important that each
of our agents, analysts and others understand that power, and,
most particularly, that you have an obligation not to abuse that
power. So the trip to the Holocaust Museum is to impress upon
people what can happen when you lose sight of the authority you
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hav(elz been given and the constraints upon that authority to do
good.

Mr. SERRANO. Well, I thank you. I thank you for that statement,
and I wanted to put you on the record again, because I think it is
really something that is very, very important and something that
I commend you for.

Mr. MUELLER. Let me just check on one thing, if I may. I haven’t
been asked that question in the last few months. I wanted to make
sure I was right when I said absolutely. If they discontinued it, I
didn’t know about it. But no, it is firm that that is the case.

Mr. SERRANO. Well, I am glad they didn’t.

WHITE COLLAR CRIME

In past hearings we have discussed publicly, you and I, my con-
cern and the concerns of others that the focus on the war on terror,
which is extremely necessary—at the top of our list—would take
away from the whole issue of the war on white-collar crimes. In
view of what happened on Wall Street, and in view of what hap-
pened to our economy, we know that some people have been con-
victed and have gone to jail who had certain dealings within our
economy, but as for so-called insiders, to my knowledge, none have
been indicted or convicted.

So, first, am I correct? If not, then what has happened there to
make people like me feel that while we are fighting the very impor-
tant and necessary war on terrorism, we are not short on resources
or on man/womanpower, if you will, to fight the other wars that we
have to fight? The drug war is also included in that.

Mr. MUELLER. We have been given additional resources for
white-collar crime, and we requested additional resources in the
2011 budget, but we have probably close to, the last I saw, 2,900-
some—I am sure it is up to at least 3,000 or over in terms of just
mortgage fraud cases. We are not talking about corporate fraud, se-
curities fraud, other fraud. This is just in mortgage fraud cases.

Now, our effort has been to identify those cases with losses in ex-
cess of $1 million, and we have taken the most serious cases and
are running with them. We have set up a number of working
groups and task forces around the country to enlist State and local
support, but also to triage the cases, attempting to get State and
local law enforcement to follow up on cases that we don’t have the
resources to meet and to track. We would like to be dealing with
more, but the fact of the matter is, that there are so many out
there that we can’t reach all of them.

We have been very successful in the cases we have brought, and
we have brought cases against insiders. We have brought cases
against banking executives and securities firms executives. We cur-
rently have a number of pending prosecutions of high-profile per-
sons who have abused their trust at the top of various organiza-
tions.

I would be happy to give you more of a breakdown of the number
of indictments and the number of persons and what we have done.
I cannot tell you that we are able to do all we would want. We do
have to triage, but it is much like that which we saw immediately
after 2001-2002 when we had a series of corporate cases—
Worldcom, Healthcom, Enron—where we had a substantial chal-
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lenge to get through those cases in the same way we are going
through these cases now.

Mr. SERRANO. So, when you say you wish you could do more, is
that because there is so much out there that it is hard to keep up
with all of it, which is a terrible sign, or is it that there is a short-
age of resources?

Mr. MUELLER. It is a shortage of resources. We can use many
more forensic accountants. I can use far more agents who have
spent time on Wall Street, who know Wall Street, who have done
well—I mean, the good agents from Wall Street who know Wall
Street.

Mr. SERRANO. I got worried for a minute.

Mr. MUELLER. We do have a number of those. They help to pros-
ecute them because they know the ins and outs. It is always a
question of resources, and I think we are making a substantial
dent in the workload, but yes, it is always a question of resources.

Mr. SERRANO. Now, at the expense of getting the obvious answer,
which is that it is a great relationship, what is the relationship be-
tween the Bureau and the Securities and Exchange Commission in
terms of their turning over information to you or their doing some
legwork, if you will, if that may help you?

Mr. MUELLER. There has been a wholesale change at the Securi-
ties and Exchange Commission. The individuals who come over to
take over the investigative side of the Securities and Exchange
Commission are former Assistant United States Attorneys, who
have worked well with the FBI over the years and with whom both
we and the Department have a very close relationship.

There is one area I know we are working closely on, and that is
making certain that documents that are subpoenaed by one entity
go to a database so that, if there is authority for the other entity
to have those documents, you don’t have to replicate what had been
done by the previous entity. It seems basic and simple, but we have
been working with them so that there is a common database struc-
ture. When we pull in documents, we want to ensure that they can
be utilized and searched, given the appropriate authorizations by
the FBI and the Securities and Exchange Commission, and then be
ready for the prosecutors. That has not always been the case.

That is just a small example of an area we are working on to
make certain that we coordinate the civil on their side with our
criminal activities.

Mr. SERRANO. Thank you.

HATE CRIMES ENFORCEMENT

Let me take you over to the area of hate crimes. As you know,
the President has signed new legislation that covers issues that we
needed to cover in this area. There is also the concern that many
of us have about hate crimes directed at immigrants or having to
do with the whole immigration issue. As we get closer, hopefully,
to an immigration reform bill, I think there will be more people
acting out their anger and their hate and their differences with the
immigrant community. Also, if this economy doesn’t turn around
quickly, there will be more feelings somehow that immigrants are
causing problems.
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So, in general, as to the issue of hate crimes, what can you tell
me about the involvement of the FBI? Again, is the Bureau in the
situation where it can’t do as much as it would want to do for
whatever reasons—resources or that it is just focusing in on the
war on terror?

Lastly, what kind of requests, if any, are you getting from local
authorities on issues that they feel they need FBI involvement?

Mr. MUELLER. Well, we have augmented our agents and our
foc